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‘Affidavit on behall of the Monitoring Comanitiee in Tepmy of the
Order duied 12 Qoptembor, 2005,

I, M. Bubba Ruo, Additional Direetor, Ministry of Buvironment
and ¥ orest, Paryavavan Bhawan, New Delhi 110003, do hereby solemnly

affiern and stale oo unde

That 1 am working as an Additional Direetor in the Union
Ministry of Buvironment and Forests, Government of India and also as
Member Secretary of the Monitoring Commiitee and as such am well
c'.un_wa;l.'t;.uni. with the fuets opd cireumstoness of the case. | am competent
and authorized o sweor this alfidavit on behalfl c:uf- the Monitoring
Commitiee and an Eling this affidavit i terms of Lilc order of this

Hon’ble Court daied 12-00-20035 in the above malter,

1.1 I say that Ms .Connie Hedegaard, Hon'ble Minister for (he

Lovironnient, Danish Government vide hor letter ‘dated 15 April, 2005

mlormed Government of Indin thar o vessel known as “Kong Froderilk

7 vhirel ad Fadt P st I
IX7, whieh had et Denmark on 16" March, 2005, is traversine throush
bl e



Red $ea and further towards Western Indian coast for dismantling and that
the :ahiplis; 51 }f:.:.:r:w old and carrying asbestos which is used as insulation
ol the machinery, She contended that in terms of Basel Convention
,:-"..1'Liclc.2, Pzwulgmph ! m;.d JJanish Leglslation on waste, the ship must be
cliaracterized as waste and transboundary movement of hazardous wasle
withoul prior notilication should be deemed as illepal waste waflfic. Her
contention was that in view of the violations of the Basel Convention and
Dranish law as also on the basis of her knowledge about the developments
in the matter of \‘;’rit Petition No.657 of 1995 in the Indian Supreme Court
and SLP (C) No.16175/1997 and C.A.No,7660/1997, the dismantling of
the ship should be denied and it should be rutulmed to Denmark to be
stripped of the hazardous waste. The Govesnment of India through the
Hon'ble Minister for Bnvironment replied 1o this letter on 28™ April, 2005,
While duly noting the concern expressed by the Danish Government,
Indian Government informed her that having considered all thi;lgs,
Governmment of India had determined that the ship cannot be classified as
“waste” within the scope of Article 2.1 of the Basel Convention, He also
pointed r:laui that the joint visit report of Gujarat Maritime Board, Gujarat
Pollution Control Board and the Central Pollution Clunu':::l Board who had
speeted the vessel indicaied that there wus 1o bazardous waste materil
on the ship. Accordingly, the said ship, now called “Riky" with the
Registration of the Democratic People’s Republic of Korea had been
beached on the 23" April 2005 at Alang, Gujarat, 1t was also pointed out
that the ship had only ;nbuilt insulation materials, which are part of the
Structure of all ships. It was contended that as

per Indian Law and

Governme Ha's positi
1t of India’s position under the Basel Convention, the shi p had

I N ; e
12 required permission fo beaching, The Government of Indiz alse
i+
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assured ‘he Danish Ministry that India has adequate caﬁacity to ensure
envirommentally sound disposal of the said ship. In view of this position,
the contenvion of the applicant that the ship was camrying hazardous
subsluncus. within the scope of Article 2.1 of the Basel Convention s not
| true and hence denied. It is also not true that Gm;fcmmunt.uf India's
decisicn in this repard violutes the Order dated 14 October, 2003 by the
Hon'ble Supreme Courl, us discussed herelnafter, It is denied that the
decision of Gt:.wt_. of India is in violation of Asticles 1.1, 6 and 9 of the
Basal Convention since these articles deal with the hazardous wastes while
ships destined for breaking are not defined as hazardous waste in the
convention, It is also ‘denied that there has been any breach of the
Hazardons Wastes (M & I) Rules 1989, since there is no hazardous waste
cargo on board of the ship, In fact Basal Convention has not defined "ship
destined for dismantling” as Hazardous Waste. However, the convention
recagnized the need for unvimumcnia]ly sound practices to be followed
l’clu' ship blreuking and the convention has come out with the guidelines
which were adopled by the 6™ Conference of .Partics [CDPI}. India
supported these puidelines e_md also extended its cooperation in
preparation of these puidelines by Norway. Turther, the matter is also
under consideration of the joint group of ILO, IMO and Basal Convention

ter ddeal wilh other aspeets such s labour, work environment e,

The HPC nnder the chairmanship of Prof, M.G.K. Menon also

deall Wil this issue in detuj] apd the recommendations of HPC were

decepted by this Hon'ble Court, as contained in the order of 14,10.2003

Fhere is no violation of these orders in the instant case, All actiong are

being taken by the erned Ty
5 Jy e concerned authorities ag per the existing guidelines,



102 I say that the necessary pennissions were given for beaching by the
Customs Depuaitment and Gujarat Maritime Board as per their respective
laws, The Slupm'imt‘-ndwnt ol Customs Division, Bhavnagar issued “No
Objection™ for beaching of the vessel 'Riky' and endorsed a copy of the
sume to the Port Officer, Gujorat Marltime Bourd, Ship Breaking Yard,

Alang.  Subsequenily the ship breaker approached the Gujarat Maritime
| Board requesting for: beaching permission, The Port Officer of Gujarat
Maritime Board at Alang by his order of 23-4-2005 gave permission for
beaching the vessel with cerlain conditions and the vessel was beached on

23.4.2005.

2. 1 say that the applicant has contended in Para 2 that she has been
actively engaged in the field of advocacy and campaigns for
environmental protection and heallh, occupational health ete, The

deponent is not aware of the averments made in this Para,

3. I say that the applicant cluims that her Wliil Petition concerns the
issue of proper management of hazardous wasles and implementation of
the Hazardous Waste (Management anﬂ Handling) Rules, 1989 and has
ul.h'u_ velerred Lo the d'u'uﬁiuns of the Ten’ble Supreme Court that no
permission shall be gﬂmtcd for import of hazardous wastes which have
been banned by the Basel Convention. 1t s submitted that the present case
is net regarding import of hazardous waste, 10 is submitled (hal o
mentioned in Para 1 hereinabove, the ship brought for dismantling cannot

be considered as hazardous waste in terms of Basel Convention,

Hazardous Waste (Management & Handling) Rules, 1989 or the Order



dated 14-10-2003 of the Fon'ble Suptems Court, On the contrary, the
Hon'ble Alpux Court has permitted ship-breaking activity in the country
subject to compliance of various dircetions mentioned in the said order of
the ﬂpl-sx Court and no violation in this regard has taken place in the
. instant case, The avermenis made in Para 3 of the application are,

tierelore, untrue ol henee denied,

4, . I say that the cgnlcntion in Para 4 that the import of a ferry ship
named ‘RIKY™ for h'u:mpping in the ship breaking yard at Alang in
Bhavnagar District in the State of Gujarat is illegal and is in ciear violation
of Basel Convention, T.lh:-I'IEl'.{E-:LTdCJLls Waste (Management & Handling)
illulﬂs, 1989 and various orders of the Hon'ble Supreme Court including
{lie order dated October 14™, 2003 is not true since there was no violation
in bringing the ship or in giving the required permission for its beaching
and breaking, The conention that the ship itself is hazardous waste under
. the Hazardous Waste (Management & Handling) Rules, 1989 is entirely
erroneous because under the Rules a ship dastin:cd for breaking it was not
delined gs hazardous waste and having some inbuilt insulation material,
which is (he case with each and every ship does not render the ship as
hazardous waste, The Hon'ble Supreme Cowrt has permitied the ship
breaking activity In the country subject to certain conditions in order Lo
enswre that this nciivity is carried out in an environmentally sound manner,
5 Isay that the contention of the applicant in Para 5 (hat the cotry
and subsequent beaching of the shin were allowed by the Indian
authorities with the [ull knowledge of the hazardous material on board the

=1 PR e pmart o F e el ih e {
P present as part of the ship’s structure is a contradictory statement and



it s misteading,  The applicant admits that theie was no hazardous
rmaterial on board the ship and the inbuilt insulation material which is part
of the structure of the ship cannot be termed us hazardous waste, As a
nuitter of fact, in the process of dismantling of the ship -:Elpprtliximaiﬂl}’
40% has been dismantled by now), T.l:u: asbestos, which hag come oul 8o
e as dosulation matectnl oF dw pipes ts ondy about 180 kgs, 1t had been
verified by the concerned authorities that the ship was not canying
asbestos or any other material classified as hazardous waste on board the
ship IﬁLhcr than what is there as inbuilt insulation material. The averments

made in thig Para are, therefore, incorrect and hence denied.

&, 1 s;Iiy undl subinil {hlui with regard to Para 6 of the applicant, it is
submitted that when the ship called at Alang Port, it had the name ‘Riky’
and had come witl the Pegistration of Democratic People’s Republic of
Korea and was {lying the flag ol that country,

i 1 say that the averments of the petitioner that the ship contained in
its strueture several tons of cancer causing substarces like asbestos, Poly
Chlorinated Bipheayls (PCBs) and other toxic m:nt*:;'iu]s is incorrect, The
data of the waste recovered so far from the structure of the ship which was

present i the ship as ln-built material (both hazardous and non-hazardous)

s piven below:

Non-Hazardovs Hazardous

L R}Lbber Plastie 295 ka. 1. Ashestos 150-kg
2. Glass Wool 555kg. 2. Paint Chi 3o,
3, Ceremic glass 865 ké. =Sl e
4. Oithers 290 kg,

Total; 335 leg.



i may be submitled bere that as reported by the Gujarat Pollution
Control Board, asbestos and paint chips which t_mve been recovered so far
have been solidified from time to time, transported and disposed of at the
Treatment, Storage and Disposal Facility (TSDF) developed at

Ahmedabad as required under the Mozordous Waste (Management &

Handling) Rules, 1989 as amended.

8. [ say that with regard to the averment in Para 8, it is submitted that
the Governmient of India had duly considered the letter of the Minister of
Environment of Denmark and suitably responded, stating that uuder the
Indian Law and the position taken by Government of India under Basel

Convention, noe violation had taken place.

9, The averment of the applicant that Government of India chose to
ignore the request of the Danish Government and adopted an untenable
position is denied. The Government of India in responding to the Damsh
Government had considered the Basel Convention, the Hazardous Waste
(Management & Handling) Rules, 1989 as amended and thle directives of
~ the Supreme Court conlained in its order dated 14-10-2003.
10. 1 say that the averment made in Para 10 defining the ship as
hazardous waste is misconceived and misleading becaqsc ship is not
defined as hazardous wasle anywhere in

the Basel Convenlion. The

averment that the Basel Convention seeks 1o define hazardous wastos

naiEe IS generation, dispose of them ag close to the source of
E e 3 T (r




generation and to reduce the transboundary movement of hazardous
wastes, ﬂecl*,ds to be considercd in the light of the Supreme Court direction
permitting the ship breaking activily subject to having the nccessary
infrastructure for ensuring environnientally sound method of ship breaking
© aned waste management, The ship breaking activity is aimed at recovery of
resources and this way, the recoversd mualerial s further used for
manufacture of vahie added products, It Steel is to be produced from
Iron-ore, the investment reguired as well as pollution quotient would be
significatly higher than the muova.ry of Steel from ship breaking detivity,
“The latesi thinking about wasle management is moving away from “end of
pipeline treatment” to the principle of' 3 R, - Reduce, Recyele and Reuse,
In terms of pollutants like Sulphur Diexide , Slug ete, the primary
production of steel will have very high generatiun of waste per ton of steel
production whereas in ship breaki g aclivity, such waste generation per
wn of steel production is muen less. Al Alang, under the directions of the
Hon'ble Supreme Court. every ship is broken in a manner compatible with
minimum pollution generation and Alang to-day has all the required

inlrestructural Tacilities o cope with the situation.

11, Isay with regard to the averment made in Fara 11 that under Basel
Convention, the export of hazardous waste is banned il the wasle in
guestion will not be macaged in ﬁn environmentally sound manner, that in
LlTis case, ?kmre has not been any import of hazardous waste as mentioned
by the applicant and so the very basis of this averment is misleading. 1t
appears that the applicant is making a vain attempt to bring ship under the
| definition of hazardous waste and for that purpose quoting some scctions

from Basel Convertion, which are out of context {o the present case. In



the entire process leading to breaking of *Riky’, the dircctions of Hon'ble
. Supreme Court have been complied with by taking all 1'Jmu1.licabie steps 1o
ensure that the ship is broken in 4 manner to protect the human health and
enviroament, Alang has adequate capacity for ship breaking in an
environmentally sound manner. Moreover, it is also submitted that the plot
uwnclr (ship breaker under relerence) has obtained [SO 14001 as well as
OSHAS-18000 indicating comnmitment of ‘a high level for environment,
health & safety’.
12, 1 say and subimit that the contents of Para 12 are totally denied as

this is riot a case of import of hazardous wasie and the averments made are

irrelevant Lo the case gnder relerenee,

13, | say that the averment made in Para 13 is not true. 1 further
cubmit that ship destined for breaking is not a waste. Ship breaking 18
carried out only for recyeling and reclamation of metals and other re-

usable materials.

14, 1 say and submit that it is clear that the ship *Riky’ cannot be
L};'itf..‘.gﬂl'izcd as hazardous waste and it did not earry any hazardous waste
on board the ship. 1t is also submitted that the waste coming out of the
structure of the ship s Immmgud in accordance with Hazardous Waste
Rules an_d the directions of the Supreme Court as submitted hereinabove.

Iherefore, the conlentions in Para 14 are irrelevant and henee denied.

15. I say that it is entirely wrong to contend that the ships destined for

ship breaking arc within the definition of “wastes” under Basal

0



Convention. It iy submitted that the Supreme Court Order dated
14.10.2003 in Writ Petition No.657 of 1995 does not prohibit ship
breaking activity and stipulales certain guidelines/conditions to be

followed as recommended by the Menan Committee for ship breaking,

16, I say that as already submitted, the Government of India has taken
the view wilh regard to the ship breaking activity consistent with the law
of the lund and also the pusition taken by Government of India with regard
to Basel Culwumliun and so, any inference sought to be :;lralan from some

provisions of the Basel Convention in this Para are contrary to the position

of the Government of India aud hence denied,

17. I say that the averment made in Para 17 is incorrect because the
points raised by Danish Minister were suitably replied by the Government
of India. If Danish Government had any further reservation in this matter,

they were free to raise any issue that they considered necessary. However,

no.such further reference from Danish Government came up in the matier.

18, I say that the Hazardous Waste (Management & Handling) Rules,
“1989 and the rules under Customs Act and other relevant local rules such
| as those 1mtiﬁﬂd_ by Gujarat Maritime Board and the detailed directions of

the Supreme Court were the guiding principles for the Indian authorities to

take an appropriate view with regard w0 allowing beaching of the ship

*Ili]c;.r’l and Tor taking Turther necessary action,  As already submitted,

these provisions have been followed by concerned authorities, who have

been asked by this Hon’ble Court to file separate affidavit in

this regard.

Indian Government has not aeted in violation of any statutory provisions

10



or directions of the Supreme Court with regard to the beaching of the ship

‘Riky’. Therelore, the contentions in Para 18 are untrue and hence denied.

19, I say lhat as alrcady stated in the aforesaid paras, the Custom
Authority had glven *No Objection’ and subsequently the Gujaral
Maritime Board granted necessary permission for beaching. Both these
avthoritics have detailed set of regulations and they are respensible to
i plement those regulations before granting the clearance for beaching.
20, [ say chat the contention in Para 20 that this was hazardous waste 14
entirely unirue, because the ship is not a hezardous waste as such and as
already submitted, the Hon’ble Supreme Cowrt has permitted the ship
breaking activity subject to the directions given by it

21, I say that as already submitied in earlier paras, the concerned
authoritics have acted in accordance with the respective regulations in

allowing the beaching of the sh.p.

D } say that the contention in Para 22 that Government of India has
_tefused to cooperate with the Government of Denmark in decontaminating
the ship of hszardous wastes like asbestos and also runs against the
:limﬁtiunshf the Hon'ble Supreme Court is contrary to the facts and hence

denied in view of what is stated hereinabove.

23, Dsay that the averment in Para 23 with regard 1o the breach of the
provision contained in the Hazardous Waste (Management & Handling)

Rules, 1989 as amended 1o 2000, and 2003 that "Any oceupier importing



or exporling hazardous wastes shall provide detailed information in form
7A to thie Customs autherities” is untrue, because there was no question of

import ol hazardous wasle in this case, as stated in the ¢arlier paras,

24, | say that the averment in Para-24 that Gujaral Pollution Control
Board has violated any CPCB guidelines or any Supreme Court direction
i not true since theve is no such guideline thit the State Pollution Control
Board is required to carry oul inspection before beaching of the ship, The
authority who icspected the ship did not find any hazardous waste on
Board, SPCB is not the authority to grant beaching permission; but it is
given by the Gujarat Maritime Eo.m'c[. The role of the SPCB is to give
decontamination certificate before granting of the breaking permission,

afler easuring the compliance of the Supreme Court divections with regard

to decontamination certificate.

The Sub-Commiltce of SCMC for Gujarat visited Kandla Port and
Alang Ship Breaking Yard during 21* and 22™ of March, 2005, The
SCMC in its 9% meeting held on 28" Maich, 2005 took note of the fact
thgt thé Ship Breaking Yard, Plots and the Beach were found to be much
c_-lganr:r as compared to the conditions they had noticed during their earlier
visits.  The SCMC, among other things had also kept .in mind this
substantial nprovement in the overall arrangeraents al Alang while taking
the decision under question, as it was evident that the ship breaking at
Alang was going on in an environmentally sound manner, A secured land
il facility ot Alang is now constructed and is ready for commissioning,
In the meantime, arrangements with TSDF tacility at Naroda Enviro

Protection Limited (NEPL), Odhav, Ahmedabad are existing [or safe



. storage and disposal of huzardous wasle generated by sln’lp breaking. All
the issues relating to arrival of the ship and its beaching at Alang were
discussed by the SCMC at its 10" meeting held on June 1-3, 2005 at
Sllzillung. A copy ol the relevant extract of the minutes of the meeting is
givén 08 Annexure-R1, Alier detailed discussions, it was declded that
since the ship was allowed for beaching with the approval of the
concerned foeal nuthorities and in accordance with the Government of
India’s position under Basel Convention, breaking of the ship should be
done nnder the supervision of the officlals of Gujarat Pellution Control
Board and the Central l’ﬁlimiuulContmI Board to ensure strict compliance
to all the directions given by 1111:.-‘. Supreme Cowrt relating to ship breaking
activity. Accordingly, the breaking of the ship was started on 12" August
2005 in the presence of the officers from Gujarat Pollution Control Board
and Central Pollution Control Board and they have been closely watching
the pperations, and lhul matesials coming out from the ship and the way

hazardous waste is trzated and disposed of,

25. I submit that with repard to Paras 25 to 29, the Supreme Court
Monitoring Committee had [ully deliberated the issues in its 10" meeting
held at Shillong pertaining to the arrival, beaching and dismantling

activiticd of the ship and in this process the Committee also hus taken into

consideration the issues rajsed by the applicant through e-mail to the

. Chairman of SCMC.

26, Isay that the contention in Para 30 jg totally. erroneous and denied

i . = 3 :
sinee this was not an Hlegal movement of hazardous waste as already

aubmitl::d in the loregoing paras,



applicant deserve any consideration whatsoever in this matter

27 [ submit that with regard to Paras 3! and 32, there was no quustion
of contravening the laws of the land and the Basel Convention on the part

of Supreme Court Monitoring Commitiee in arriving at the decision under

relerence.

A8, T submit dhat with regard o Para 33, In view of the submissions
made in the foregoing paras, there is no question of conducting any
enguiry because there was no illegal movement of hazardous waste as

alleged by the applicant.

24, I say that with regard to Para 34, as submitted in aforesaid puras,
beaching of ‘Riky' dees not contravene any of the provisions of Basal
Convention or the laws of the land and the directions of the Supreme

Court,

30, I say that with regard to Para 35, that the ship is nct defined as
hazardous waste and Hon’ble S!upmme Court 113.5: permitted ship-breaking
activity as per the order dated 14-10-2003, therefore there is no question
of Gujarat Maritime Board pénnitﬁng ships to be broken as waste in
contravent l{:nluf the law. Hence the averments made by- the applicant in

this Para ave denied,

31 Ihat in the lipht of the submissions made in the above paragraphs

hereinabove, it is respeetiully prayed that none of the prayers made by the
It 15 also

sebimitte at the nnalis isi
nilted that the applicant hag tismierpreled various provisions and
L L

14



made an attempt to mislead this Hon'ble Court and malign various

authoritics. Hence the application is liable to be dismissed with costs,

Deponent
Verilication) "
I, the above named deponent do hereby verify that the contents of
Para Nos, | 1o 30 of the above nilidavit ure true and ecorreet 1o the best of
my knowledge derived from the records of the case maintained in the
office and notiing malerial has been concealed therefore,

Verified at New Delhi on this 27" day of September, 2005,

Deponent

{c
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Annexure BR-1

Exgroet from the minutes _of the 10 meeting of the Supreme Court
Maonitoring Committee (SCHC) held duying June 1-3, 2005 at Shillong

Ship Breaking Activities:

A detailed note on ihe ship breaking activities in India prepared by the
Ministry of Environment & Forests was cireulated to all the Members. The
SCMC discussed the issue of ship breaking activity with particular reference to
tlie ship *Riky” of Danish origin which arrived at Alang under the flag of Roxa
with the registration lssucd by that country, Chairman, Gujarat Pollution Control
Board (GPCE) explained to the Members that after he received the information
through Press reports, a team of officers, drawn fram Central Pollution Control
Board’s Office ol Vadodara and GPCDH, had inspected the ship which had already
beached at Alang aftar obtalning due permlssions from the Customs authorities at
Bhavnagur and the Gujarat Maritime Boaed, He algo conflirmed that [n response
to a communication recelved from the Ministry of Enyironment & Forests, the
inspection report and the ¢onnected papers were forwarded to the Ministry of
Environment & Forests seeking guidance in view of the sensitive nature of the

'{ssue and that no Lreaking permission has becn granted by the GMB in this

:'ugstrr.i.

-

)} The Chairman, GPCB, also observed that having regard to the issues
ralsed, two questions, namely, (i) whether the ship arrived legally and (if)

. whether due procedures have baen followed before allowing beaching of the

ship, need conglderation, These issues were algo raised Ly the Chalrman, SCMC
and Dr, Claude Alvales,

3.+ The first question was discussed in the context of Basel Cenvention and
various praclices {ollowed in the high sea avction, vis-a-vis, the Indian laws. It
was clarified tmat the Ministry of Environment & Forests had examined these
aspects in detail and accordingly, the Minister for Environment & Forests had
already replied to the Danish Minister for Environment clarifying the matter.

&, With regard to the observance of the rest of the laid down procedures, it

transpired that on the basls of the inventory verified by the Customs Department,

the Gujarat Mariiime Board (GMB) had granted beaching permission to the ship.
However, GI'CB has not yet given the decontamination certificate which i3 the
necessury vequirement for granting of cutting permission by the GMB.
Chairman, OPCH, informed that GMEB has been advised not to grant the
permission for dismantling the ship pending clarification by the MoEF. It was
clarified by the representative of MoEF that as the Minister for Environment &
Forests has already replied to the Danish Minister for Environment informing
him that as per the Indian Laws and our position under the Basel Convention and
the IMO, the ship has the requisite permissions for beaching and that India has
adequate capacity to ensure environmentally sound disposal of the said ship, It '

- was suggested to the Chairman, GPCB that on the basis of this clarification he

may take further necessary action in the matter,

5. '}‘lm SCMC, alter considering all (he above mentioned aspeets of the
mlalll_r.:rl, felt LE}ul this case must be dealt with umost caution to ensure that all the
Eﬁ;ia;:;;}:\[s'lmd down by the Supreme Couwt in its judgment of October, 2003 for
hm}; Cc: :Ii:t]glz?c]uwllms are serupulously followed, It was, therefore, decided that
St ae; ral Pollution Control loard and GPCB should depute their officers to
present on the spot while breaking the ship, initially for the first wee
theecalicr, once in a week, . ek and
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