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Chapter 9

Trafficking and sale of children

Needing to find work, but unable to pay any transportation cost, she accepted a bus
drivers offer to take her for free to a factory job in Thailand. She was sold there to a
brothel owner, who told her that she could not leave until she worked off the money he
had paid the bus driver. She bas never been told how jx% this was, how much she
earns per client or how long it will take her ro work off her debs.

— Story of a child victim of vafficking”

Trafficking of persons is on the increase. 200,000 to Nmoboo women _w_a children are
trafficked annually in South-East Asia alone.” Trafficking in children “is truly a global
phenomenon connecting all countries and regions of the world in a complex network of
iflicit movement” that affects an estimated 1.2 million children annually.®

Traffic in persons has been defined as:

the recruitment, transportation, transfer, harbouring or receipt of persons, by
means of the threat or use of force or other forms of coercion, of abduction, of
fraud, of deception, of the abuse of power or of a position of vulnerability or of the
giving or receiving of payments or benefits to achieve the mo:.wma of a person
having confrol over another person, for the purpose of exploitation.*

However, the recruitment, transportation, transfer, harbouring or receipt of a child for the
purpose of exploitation is considered trafficking, regardless of whether or not force,
abduction, fraud and the other means mentioned above are employed.

Sale of children means “any act or transaction whereby a child is :msmaqma by any person
or group of persons to another for remuneration or any other consideration u_u The concept
of sale overlaps with that of trafficking, except that trafficking implies a practice whereby a

child is moved.

Trafficking may be from one country to another, but may also oceur 2:;: a country, %ma
from rural to urban areas. The smuggling of migrants, m_socm:. illegal, is not ﬁﬁmsox_.:@ if
the migrants freely contract the services of smugglers m:a if =6.< .ma not mxv._o_nma.
Smuggling becomes trafficking if fraud or deception of the migrants is involved, or if they
are forced to live and work in conditions of servitude.

The root causes of sale and trafficking are multiple and complex, and include poverty, lack
of employment opportunities, low social status of the girl child and a general lack of
education and awareness. Minority and tribal children, stateless or undocumented children
and children in refugee camps are particularly vuinerable,

> International standards on trafficking

Convention on the Rights of the Child

Article 35 of the Convention on the Rights of the Child provides that “States Parties
shall take all appropriate national, bilateral and multilateral measures to prevent the
abduction of, the sale of or traffic in children for any purpose or in any form”.
Children who have been victims of any form of exploitation have the right to physical
and psychological recovery and social reintegration (article 39). If the victim’s right
to identity has been affected, the State also has an obligation to provide assistance and
protection in no-nmﬂmr_mmrm:m the victim’s true identity (article 8). Identity includes
name, nationality and family ties (sce Chapter 6).

The UN Convention on Transnational Organized Crime and Protocol to
Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children (Palermo Protocol)*
This Convention and Protocol were adopted by the UN General Assembly on
15 November 2000 and entered into force in December 2003, In addition to calling
for comprehensive policies and programmes to prevent trafficking in persons,
especially women and children, they contain detailed provisions on the obligation of
legislatures to enact laws against trafficking, on law enforcement and on the
treatment of victims. The provisions concerning law enforcement deal with:

* the exchange of information between law enforcement agencies concerning

persons and groups suspected of international trafficking and the means and
methods used; .

*  border controls;
*  the security of identity and travel documents; and
* the training of law enforcement and border control authorities.

The Protocol also contains derailed guidelines regarding the repatriation of victims of
trafficking to their country of origin (articles 7 and 8).




Trafficking and sexual exploitation

The trafficking of children, especially girls, for purposes of prostitution is well documented
in many parts of the world.

« In 2002, it was estimated that from 28,000 to 30,000 girls were msmm@ma in
prostitution in South Africa, many of them from Angola, Omsmao? mS_on_m_
Kenya, Lesotho, Malawi, Mozambique, Rwanda, Senegal, Swaziland, Tanzania,
Uganda, Zambia and Zimbabwe ¥

«  Adolescent girls from Africa are rafficked to Europe, in particular Belgium, Italy
and the Netherlands. An estimated 2,000 to m_ooo.@:_m and young soamh are
trafficked into Italy annually, most of them between the ages of 14 and 18.

. Children from Bangladesh and Nepal are trafficked to India .aq purposes of
sexual exploitation. Children from South-East Asia are :maoxma. _.= large numbers
to Japan and Thailand. Trafficking of girls from rural areas to o_ﬁ_m.m for vcmmommw
of prostitution is widespread in Cambodia, China, Thailand and Viet Nam.

«  The collapse of the economies and social structures of Eastern Europe in 1989
and the Balkan crisis gave rise to large-scale trafficking from Eastern to émmﬁms
Europe and within Eastern Europe. Despite oo:mamac._m wmoqm in law
enforcement and victim protection, every country in the region is still m::.mq a
destination, a point of transit or a country of origin for trafficking in human beings.
Within this large pattern more specific ones can be detected, such mm. the traffic
of adolescent girls from the Baltic States to Scandinavia, from Russia and the
Ukraine to Germany and Poland, and from Albania to italy and Greece.

+ It has been shown that as stricter legistation is developed in some ooc:.smm the
trafficking route changes through other transit and destinations .8::53. The
very flexible nature of trafficking networks requires a global or regional approach
rather than this issue being addressed in one country at a time.

The victims of this particular form of trafficking are often stigmatized, which poses special
challenges to social reintegration and even repatriation.

> International and regional standards on trafficking and sexual
exploitation

The Optional Protocol on the sale of children, child prostitution and child
pormography

This Protocol to the Convention on the Rights of the Child entered into force on
18 January 2002. It applies to the sale of children for purposes of sexual exploitation,
child labour or adoption, and covers prevention, prohibition and assistance to
victims. With regard to prevention, the Protocol indicates that this should include
efforts designed to make the general public more aware of the harmful effects of sale
on the children as well as efforts that focus on the most vuinerable.

The most detailed provisions of the Protocol are those concerning prohibition and
punishment. It indicates that the criminal or penal law shall cover the person who
offers a child for sale, anyone who buys a child and any intermediaries, and that any
participation in such acts (including attempt or complicity) shall be punished by
penalties “that take into account their grave nature”. It also indicates that the Parties
to the Protocol shall assist one another in investigating such crimes and bringing the

offenders to justice, and that premises used for these purposes shall be closed and the
proceeds seized.

The Protocol also contains provisions designed to help establish ‘universal
jurisdiction’ over these crimes.

SAARC Convention on Preventing and Combating Trafficking in Women and
Children for Prostitution

In January 2002 the South Asian Association for Regional Cooperation adopted a
treaty on the trafficking of wormen and children for purposes of prostitution. It is
narrower than some other instruments in that it applies only to trafficking for
purposes of prostitution, but it is broader than the Palermo Protocol in that it applies
to trafficking within a country as well as internationally.

The SAARC Convention obliges States Parties to criminalize trafficking and establish
penalties that take into account the grave nature of this crime, and to sensitize law

enforcement agencies and the judiciary with regard to the nature and causes of
trafficking in women and children. .

It also contains detailed provisions concerning cooperation among national law
enforcement agencies.




Trafficking and child labour

Recent studies in Africa and Asia confirm that children are often trafficked for domestic

‘labour or to work in service industries, construction, agriculture, fishing and begging.

Various patterns of trafficking have been documented in different parts of the world.

+ In West Africa, children are often trafficked by ‘employment agencies' for
domestic service or work in mines or on plantations.

+  Children from Central and Eastern Europe are trafficked to Western Europe into
the service and entertainment sectors, as well as for begging, prostitution and
petty crime.

+ In South Asia, children are trafficked for use in carpet and garment factories,
construction, tea plantations and begging.

+  Inthe Middle East, trafficking of girls for domestic labour is the predominant form
of trafficking of children.

« In South-East Asia, trafficking occurs for a wide range of services and for
industrial and agricultural work.

Trafficking for purposes of child fabour is largely demand-driven, and is part of a large
unmet demand for labour that is cheap and malleable. The ILO points out that child labour
is attractive not because it is cheap, but rather because children are easier to abuse, less
assertive and less able to claim their rights than adults; they can be made to work longer
hours with less food, poor accommodation and no benefits. Victims of trafficking for child
labour often work in conditions that risk their physical and mental health.

> International standards: Worst forms of child labour

The Worst Forms of Child Labour Convention (ILO Convention no. 182) provides

an entry point to address the most harmoful situations and is a stepping stone towards

the ultimate goal of ending child labour altogether. It defines as 2 Worst Form of

Child Labour:

« Al forms of slavery or practices similar to slavery, such as the sale and
trafticking of children;

+  debt bondage and serfdom;

+  forced or compulsory labour, including forced or compulsory recruitment of
children for use in armed conflict;

« the use, procuring or offering of a child for prostitution, for the production
of pornography or for pornographic performances; and

+ the use, procurement or offeting of a child for illicit activities, in particular
for the production and trafficking of drugs (as defined in relevant

international treaties).

Trafficking, sale of children and adoption

Trafficking and sale of children for purposes of adoption have been reported at the national
level, but the danger is much greater in intercountry adoption. An estimated 20,000 babies
from Asia, Central and Eastern Europe and Latin America are adopted annually by couples
and individuals from wealthy countries, and the demand for healthy babies is growing
rapidly.®

lllegal practices used to obtain children for adoption include:

+  Abduction

*  Falsely informing a mother who gives birth in a hospital or clinic that her newborn
has died

+  Offering cash or goods in exchange for a child

*  False declarations of paternity

+  Substituting the name of an adoptive mother or an _amﬂsm&ma\ for that of the
biological mother when registering the birth of a child

+  Obtaining parental consent to adoption under false an:omm

+ Inciting or Emmmc;:@ vulnerable pregnant women, especially single adolescents,
to agree to'abandon their child at birth




> International Standards on trafficking and adoption

The Convention on the Rights of the Child
In addition to the provisions concerning adoption in general, the Convention
contains additional standards concerning intercountry adoption. It states that:

* intercountry adoption is acceptable only as a last resort when foster
placement, adoption or other suitable alternative care cannot be found in a
child’s country of origin;

¢ no one involved in intercountry adoption should receive improper financial
gain; and

o safeguards and standards applicable to intercountry adoption must be
equivalent to those existing in the case of national adoption.

Countries that allow intercountry adoption are also encouraged to enter into
international agreements to prevent abuses of and ensure adequate protection of the
rights of the children concerned.

Hague Convention on Protection of Children and Co-operation in Respect of
Intercountry Adoption

This Convention, which came into force in 1995 and now has 55 Parties, contains
provisions designed to ensure that consent for the adoption has not been obtained
improperly, and requires that:

*  persons, institutions and authorities whose consent is necessary for adoption
have been counselled as necessary and informed of the effects of their
consent, in particular whether or not an adoption will result in the
termination of the legal relationship between the child and his or her family
of origin;

*  such persons, institutions and authorities have given their consent freely, in
the required legal form, expressed or evidenced in writing;

»  consent has not been induced by payment or compensation of any kind and
has not been withdrawn; and

* the consent of the mother, where required, has been given only after the

birth of the child.

Ratification of this treaty is an appropriate way for the countries that allow
international adoption to fulfil their obligations under article 21 of the Convention
on the Rights of the Child.




Trafficking and impunity
' inadequate legistation and weak law enforcement are two of the root causes of the

| trafficking and sale of children. Problems include gaps in the o:_.:.am_ law that fail to %msw _ Ratification of international instruments
trafficking as a crime, or only define it as a crime when committed for the E_sommm. 0 . . . - . .
. ituti d inadequate funding of law enforcement mechanisms, including the police, in order to lay a solid foundation for enhanced international cooperation in the prevention
_ nawﬁ_azo?%:m_ﬁ th mn_.c%g and repression of trafficking and create an appropriate framework for faw reform, States
border guards .

that have not already done so should consider becoming parties to:

« The Optional Protocol on the sale of children, child prostitution and child
pornography

; . » The UN Convention on Transnational Organized Crime and Protocol to Prevent,
: Suppress and Punish Trafficking in Persons, Especially Women and Children

! _ Countries that allow or recognize intercountry adoption should likewise consider ratification
. . of the Hague Convention on Protection of Children and Co-Operation in Respect of
._ : Intercountry Adoption.

Law reform

All countries should review their legislation in the light of the principles recognized by the
] international instruments mentioned above, and in particular:

+  They should ensure that all forms of trafficking of children for any purpose are ;
punishable under criminal law by sentences that reflect the gravity of this offence.

+  They should include an offence of trafficking in persons in the criminal code,

. defining trafficking in such a way that it encompasses all forms of human

: . trafficking. The definition of trafficking in the criminal code should be modefled
_ after the definition contained in the Palermo Protocol (articles 3 and 5):

| “Trafficking in persons shall mean the recruitment, transportation, transfer,
: .. harbouring or receipt of persons, by means of the threat or use of force or
other forms of coercion, of abduction, of fraud, of deception, of the abuse of
power or of a position of vulnerability or of the giving or receiving of
payments or benefits to achieve the consent of a person having control over
another person, for the purpose of exploitation.”

sale of children, child prostitution and child pornography 3

W. L duces that person 1o the level of @ commodity ; + The legal framework should reflect the specific protection needs of trafficked

i [Tihe sale [or] Néﬁ%&m of a EJSNMM :WV&&WQS\R wltimate purpose for which it : children, which 3m< not be Ew same as ,:o.mm .oﬁ ma.::m (such special E&mnzo: _
and is thevefore inherently a‘ims:w 3 xmas v of adoption he ¢ bildren end up in _ measures could include the right to humanitarian visas and legal guardianship, __

| s carried out. Thus the argument 1hat 1 MO ¢ ustify the trafficking of babies . described below). In any legal or administrative procedures, where there are

| imuch improved living conditions would not in any way JuHy doubts about the age of the trafficked person they should be considered a child

‘._ and children.  ; and benefit from the appropriate protection.

- Ofelia Calcetas-Santas, UN Special Rapporteur on the

e




+  Legislation should be adopted to give effect to universal jurisdiction for trafficking
and sale of children.

+  Legal requirements and procedures that may cause the ‘revictimization’ of victims
of trafficking should be eliminated as far as possible, and an agency mandated
to provide children who participate in legal proceedings (for example, as
witnesses in a criminal prosecution) with appropriate assistance.

+  The right of victims to privacy, to claim compensation for damages and, when
necessary, to prompt assistance in the restoration of their identity should be
recognized and regulated by faw.

In addition, in order to deter the sale or trafficking of children for purposes of adoption,
States that allow or recognize adoption should review their legislation to ensure that the
following practices are prohibited:

+  |mproperly inducing consent for adoption
+  Accepting fees or compensation in excess of those permitted
«  Arranging adoption without authorization of the competent authorities

«  Depriving a child of his or her identity (e.g. by making false declarations of -

paternity, maternity or neonatal death or falsifying identity documents)

Developing programmes: The need for a comprehensive approach

The implementation of internationai obligations related to trafficking should not be limited
to legal measures. States also have an obligation to develop policies and programmes to
combat trafficking and to protect and offer assistance to people who are trafficked.

Legislatures can take the lead in this regard.

Programmes and policies to reduce trafficking in children must be comprehensive and
should stress prevention through a number of measures, including the following:

+  Reduce the vuinerability of children, families and communities by attacking the
root causes of trafficking, including poverty and social attitudes. Legislators may
use their leadership to secure financial commitments for anti-trafficking
measures. These include social budgeting for prevention measures aimed at
addressing poverty alleviation, education, promotion of gender equality and non-
discrimination, and protection of children without caregivers

Address the processes associated with trafficking at the point of origin, at transit
areas and at destinations

Close legistative loopholes and strengthen law enforcement

Reduce public tolerance of trafficking and, where possible, the demand by clients

xmmsﬂoam ooonma,_os among the countries of origin, transit and destination of
mum.o_% trafficking routes with regard to prevention, law enforcement and
assistance to victims. Legislators should work towards regional cooperation

cmgmm: countries, potentially through Memorandums of Understanding between
bordering countries

Advocacy

For anti-trafficking frameworks to be truly effective, legislation and programming needs to be
supplemented by advocacy. _umq__msmamq_m:,m can play crucial roles in effective advocacy.

In so doing; MPs should keep in mind that child trafficking is a violation of multiple human
rights. In addition to the exploitation impiicit in trafficking, the development and even
survival of the child is threatened. When child trafficking is challenged, the rights of victims
must be ensured; in particular, victims must be protected against re-victimization, the best

_:@mma of the child must be given priority in legal proceedings, and the participation of
children must be provided for in decisions regarding their well-being.




6 .” “AlL sectors om 50¢]
agairist HIV/AIDS.

Protection and assistance

All too often the importance of protecting and assisting the victims of trafficking is
overlooked. The rescue and recovery of such children and their return or reintegration into
their home community is perhaps the most challenging area of programme intervention.
Victims of trafficking have multiple, urgent needs that include:

+  Accommodation

+  Basic provisions

+  Confidential counselling

«  Assistance to return

+  Legal advice

*  Protection against reprisals

+  Support to begin building a future




States may therefore consider the following actions:

. Establish collaborative relations with NGOs to offer assistance in countries of
destination in the form of safe and adequate accommodation, health care and
counselling

. In cases where trafficked persons return to their countries of origin, cooperate
with NGOs and with national authorities in both countries of origin and transit
countries to assist in the safe return and reintegration of trafficked persons. This
involves ensuring that proper travel and identity documents are provided, and
that children who are returning to their home countries are always accompanied,
gither by a parent or by temporarily appointed guardians

+  Refer trafficked persons returning to their home countries to NGOs that provide
reintegration assistance .

+ Where appropriate, create an office in countries of origin to coordinate safe return
and reintegration of trafficked persons

Chapter 10

Harmful traditional practices

The Convention on the Rights of the Child prohibits traditional practices harmful to the
health of children. The Protocol on the Rights of Women in Africa to the African Charter on
Human and Peoples’ Rights defines the concept more broadly in Article 1(g) as “all
behaviour, attitudes and/or practices which negatively affect the fundamental rights of
women and girls, such as their right to fife, health, dignity, education and physical integrity”.

During the last decade, a broad consensus has emerged that these practices include
female genital mutilation, child marriage, forced marriage, ‘honour kiling' and the
preferential feeding and care of male children. The Committee on the Elimination of
Discrimination against Women has also referred in this context to polygamy and marital
rape. Other harmful traditional practices include:

*  scarring, tattooing, binding and branding

*  dowry-related killingg

+ abandonment or neglect of chiidren with birth defects

+  female infanticide

* tests of virginity of future brides

. forced feeding of young women and nutritional taboos for pregnant women

*  killing of children related fo ritual sacrifices

*  gifting of virgin girls to temples, shrines or priests (e.g. Deuki, Devadasi, Trokosi)

This chapter focuses on female genital mutilation, honour killings and child marriage.

Female genital mutilation

Female genital mutilation, also known as female genital cutting or female circumcision, is
widespread in some 29 countries the majority of which are in sub-Saharan Africa. In many
countries, well over 90 per cent of women of reproductive age have been circumcised.® In
recent years, the practice has spread from countries where it is customary within refugee
and migrant populations. The UN Special Rapporteur on traditional practices affecting the
health of women and the girl child has: praised the valuable contribution to the struggle
against female genital mutilation and other harmful practices made by religious leaders in
Africa who have campaigned against and denounced the erroneous exploitation of
religions to perpetuate such practices. Female genital mutilation is an initiation rite in many




societies, frequently carried out by traditional practitioners with rudimentary tools in
unsanitary conditions. In addition, according to the UN Special Rapporteur on traditional
practices affecting the health of women and children, it is a deeply rooted symbolic
reaffirmation of the subordination of women to men.

Different forms of genital mutilation are practiced. The most common form, excision,
involves removal of the clitoris. About 15 per cent of the victims are subjected to
infibulation, or the partial closure of the vaginal opening, usually by sewing. An estimated
100 to 140 million women and girls have undergone some form of genital mutilation, and
2 million are at risk annually.”

The health consequences of this practice vary according to the procedure performed.
Short-term conseguences can include severe pain, shock, haemorrhage and infection;
haemorrhage and infection may be fatal. Long-term consequences include scar formation,
incontinence, sexual dysfunction and difficulties with childbirth.

> International standards on female genital mutilation

The Convention on the Rights of the Child
Article 24 of the Convention on the Rights of the Child, concerning the right to
health, contains a paragraph that provides:
States Parties shall take all effective and appropriate measures with a view to
abolishing traditional practices prejudicial to the health of children.

General recommendations of the United Nations Committee on the Elimination
of Discrimination against Women
The Committee’s general recommendation 14 recommends:

() The collection and dissemination by universities, medical or nursing
associations, national women’s organizations or other bodies of basic data
about such traditional practices;

(i) The support of women’s organizations at the national and local levels
working for the elimination of female circumcision and other practices
harmful to women;

(iii) The encouragement of politicians, professionals, religious and community
leaders ar all levels, including the media and the arts, to cooperate in
influencing attitudes towards the eradication of female circumcision; and

(iv) The introduction of appropriate educational and training programmes and
seminars based on research findings about the problems arising from female

circumcision.

It further recommends including in national health policies appropriate strategies
aimed at eradicating female circumcision in public health care. These could include
the special responsibility of health personnel, including traditional birth attendants,
to explain the harmful effects of female circumcision.

African standards on harmful traditional practices

The provisions of African treaties on the rights of children and women provide
additional protection. Article 21 of the African Charter on the Rights and Welfare of
the Child, entitled ‘Protection against Harmful Social and Cultural Practices’,
provides that:

States Parties to the present Charter shall take all appropriate measures to
eliminate harmful social and cultural practices affecting the welfare, dignity,
normal growth and development of the child and in particular: (a) those
customs and practices prejudicial to the health or life of the child; ...

The Charter also condemns all child marriage in the strongest terms:

Child marriage and the betrothal of girls and boys shall be prohibited and
effective action, including legislation, shall be taken to specify the minimum
age of marriage to be 18 years and make registration of all marriages in an
official registry compulsory.

In June 2003, the African Union adopted a Protocol on the Rights of Women in
Aftica to the African Charter on Human and Peoples’ Rights. The draft Protocol had
been adopted at 2 1999 meeting of African parliamentarians. Article 2 requires States
Parties to “enact and effectively implement appropriate legislation or regulatory
measures, including thos prohibiting and curbing all forms of discrimination
particularly those harmful practices which endanger the health and well-being of
women” and adds that:

States Parties shall commit themselves to modify the social and cultural
patterns of conduct of women and men through public educarion,
information, education and communication strategies, with a view to
achieving the elimination of harmful cultural and traditional practices and
all other practices which are based on the idea of the inferiority or
superiority of either of the sexes, or on stereotyped roles for women and
men.




»

Elimination of Harmful Practices’, provides:

¢

Article 5 of the Protocol, entitled

States Parties shall prohibit and condemn all forms of harmful practices

which negatively affect the human rights of women and which are contrary

to recognized international standards. States Parties shall take all necessary
legislative and other measures to eliminate such practices, including:

a) creation of public awareness in all sectors of society regarding harmful
practices through information, formal and informal education and
outreach programmes;

| b) prohibition, through legislative measures backed by sanctions, of all

forms of female genital mutilation, scarification, medicalization and

para-medicalization of female genital mutilation and all other practices

! 7 in order to eradicate them;
c) provision of necessary support to victims of harmful practices through
_basic services such as health services, legal and judicial support,
emotional and psychological counselling as well as vocational training

to make them self-supporting;

__ d) protection of women who are at risk of being subjected to harmful
L practices or all other forms of violence, abuse and intolerance.
|

Article 6 of the Protocol provides that “States Parties. ..shall enact appropriate
national legislative measures to guarantee that...no marriage shall take place without
the free and full consent of both parties {and] the minimum age of marriage for

”

women shall be 18 years..




Honour killings

The term ‘honour kilings' refers to the murder of women by members of Em: waem&ma
family purportedly motivated by the desire to save the honour of the family. While such
kilings are reported primarily in the Middle East and Asia, some cases have been reported

in Europe. The motives include:

«  Adultery (actual or presumed)

«  Sexual ‘defilement including being the victim of rape

«  Premarital relationships (with or without sexual relations)

+  Falling in love with a person of whom the family disapproves
+  Refusing an arranged marriage

+  Abetting the sexual or romantic liaisons of a single woman

The decision to carry out a killing may be taken by the husband, father or ca:_.mq o% 5”
victim or by an improvised court composed of male amecma of the oosacﬁz_q. ,”M:
gs are invariably illegal, but in some countries the law imposes a _mmm.mq sen m:om "
for other forms of homicide. In one country, for example, sentences of six months to two
years are the norm. Those convicted are often treated as heroes.

While refiable data on this practice is difficult to oEwE, vm.i_< because official an_uoam ozmm
disguise the cause of death, it is clear that the practice _m.:o.ﬁ rare. For mxmﬁwmu e, a ﬂﬂ“a
by the UN Special Rapporteur on violence against women __a_o.mﬁa that 4,0 anm nad
been killed in fraq during the previous decade.® _,\_mE of the <§_3.w are adolescents,
there are indications that the practice is on the rise in some counfries.

Child marriage, arranged or forced marriages and adolescent
pregnancy

The issues of child marriage, arranged or forced marriages and adolescent pregnancy are
closely related. All marriages should be based on the freely-given consent of both parties.
Marriages that do not respect this principle are considered a practice similar to slavery,
violating the rights of those concerned, whether male or female, regardless of their age. A
person cannot consent to marriage until they are mature enough to fully understand the
consequences of the commitment and able to disregard any improper pressures. While
premature marriages imposed on an adolescent against his or her will are especially
serious, in a sense all marriages of persons below the minimum age established by law
are non-consensual. The vast majority of persons who marry prematurely are girls. Such
marriages are most prevalent in societies where traditional values concerning the
subservience of children and women are strong.

> International standards on early marriage

UN human rights instruments indicate that there should be a minimum age for
marriage, but do not specify the age considered appropriate. There is, however, a
tendency to interpret these standards as prohibiting the marriage of persons under the

age of 18. The Committee on the Elimination of Discrimination against Women has
stated that it:

Considers  that the minimum age for marriage should be
18 years for both man and woman. When men and women marry, they
assume important responsibilities. Consequently, marriage should not be

permitted before they have attained full maturity and capacity to act
(General recommendation 21).

Establishing a lower minimum age for marriage for girls than boys is considered
discrimination.

Child marriages are incompatible with the rights of girls and boys not only because they
deny the right freely to decide whether or not to marry and to choose one’s spouse, but
also because they entail serious risks to reproductive health. Of course, premature sexual
relations and especially premature pregnancy endanger the health of girls whether or not
they are married, but marriage is a risk factor because it almost invariably leads to sexual
relations. Moreover, in societies where child marriage is widespread there is frequently
strong pressure to produce a child without delay, and the rate of contraception among
young wives is very low.




_
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" Premature pregnancy outside marriage is a cause of early and non-consensual marriage.
In some countries, this is facilitated by legislation that allows children under the usual

- minimum age to be married 'in exceptional circumstances’ with the permission of their
parents or a court. The legislation of some countries still provides that subsequent
marriage of a rapist with the victim is a bar to prosecution for rape.

Every year some 14 million girls aged 15 to 19 give birth, and another 5 million girls of this
age have unsafe abortions.* In some countries, half of all women have their first child
before reaching the age of 18. Women of this age group are twice as likely to die in
childbirth as those in their 20s, and girls under the age of 15 are five times as likely to die
in childbirth. Deaths related to pregnancy are the leading cause of death for women aged
15 to 14 around the world.” For every woman who dies in childbirth, 15 to 30 survive, but
with chronic disabilities.*® Children born to mothers under the age of 19 also have a much

higher risk of mortality.

There is a strong correlation between poverty and early marriage. Poorer young women
are more likely to marry at an early age. Poor families may regard a young girl as an
economic burden and her marriage as a necessary survival strategy for the family. They
may think that early marriage offers protection for their daughter from the dangers of
sexual assault, or more generally offers the care of a male guardian. Early marriage may
also be seen as a strategy to avoid girls becoming pregnant outside of marriage.

Girls who marry or become pregnant generally leave school, if they had not aiready done
so. Their earning potential is affected, making them more dependent on their spouses or
other men, and they tend to have larger families. The UN Population Fund comments that
“Early childbearing in poor families perpetuates an inter-generational cycle of poverty” s
Poverty is not merely economic. A UNICEF study indicates that too often premature
marriage prejudices not only educational opportunity but also personal development,

leading to “a life-time of domestic and sexual subservience” *




Whiat cdii be done

Law reform

«  Countries that do not have legislation that specifically outiaws all female genital
mutilation, whether performed by traditional practitioners or qualified medical
personnel, should adopt such legislation.

. Legislation applicable to ‘honour killings' should be reviewed with a view to
ensuring that the sentences imposed are no less than those imposed for other
homicides.

+ . Legislation concerning the minimum age for marriage should be reviewed to
ensure that it does not discriminate on the basis of sex or religion, and countries
should consider raising the minimum age to 18.

+  Legislation concerning child marriages should be reviewed with a view to
ensuring that the applicable sanctions and other legal consequences are
effective in deterring this practice.

+  Legislation that bars the prosecution of rapists who marry their victims should be
repealed.

+  Legislation that provides that a male relative has authority to contract marriage
on behalf of women should be repealed.

. Consideration should be given-to repealing or amending legislation that allows
children under the minimum age for marriage to marry in exceptional
circumstances, especially when this allows them to marry without a judicial
determination that marriage is in their best interests.

. Consideration should be given to the adoption of legislation that recognizes the
right of adolescents to reproductive health services.

Any legislative reform concerning these issues should be accompanied by programmes
designed to ensure public awareness and support for the changes, as well as effective

enforcement by the police and judiciary.
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Other measures concerning female genital mutilation

mo.o_.w_ mobilization against female genital mutilation is vital, Enlisting the participation of
religious _mmam.a is important. While women, being more directly concerned, often take
.Sw leadership in mnomm_ mobilization against this practice, the active nmaoam_:oz of men
is m_mo :mmmmmm;\ in order to convince the female population that departure from this
tradition .<<__._ not affect the possibility of marriage. A recent report of the UN_Secreta

General indicates that social mobilization campaigns should not be limited to the Emomoﬂw

as such, but should also be desi o ow .
practices” & e designed to modify “the underlying values that support such

One approach that has been successful in some areas has been to modify initiation

ceremonies for adolescent girls to eliminate this mutilati
; r adol ation, rather than attempt to i
girls to refuse initiation and communities to abandon it altogether. e

Education

Education is as vital a component in the prevention of child marriage as it is for preventin

other forms of exploitation of children, and particularly the continuing education of .;@
through mmoo&mé school. Preventing school-leaving by girls can involve ensuring th m h:m
cost of schooling is not an obstacle for poor families, providing programmes m:mﬁmon%




children the possibility of eaming some income while attending school and campaigns to
make parents more aware of the advantages of education for girls.

Making schools safe and supportive environments for girls is also an essential component
of programmes designed to prevent school-leaving by adolescent girls.

This may require:

Locating schools within easy distance of communities Amiom anxiety about the
security of girls who walk to and from school is a factor in school-leaving)

. Improvement of sanitary facilities at schools

. Concerted efforts o reduce sexual harassment, exploitation and abuse of female
students by teachers and fellow-students

Life skills education and adolescent reproductive health services

Life skills education includes activities intended to provide participants with accurate
practical knowledge of health, hygiene, sexuality, reproduction and responsible parenting
as well an understanding of the rights and responsibilities of each person, enhanced self-
esteem and the confidence and ability to defend one’s own interests and viewpoint in
social refations. Life skills education helps empaower adolescent girls to make decisions
about their future and to avoid or resist practices or situations that pose a danger to their
basic human rights. It is no less important for boys, in order to modify attitudes and beliefs
that encourage behaviour that endangers their own health and development of
perpetuates discrimination and exploitation of women. It should be provided both in the
formal school system and in community-based initiatives. The active participation of
adolescents themselves in the design and execution of such programmes heips ensure
their effectiveness. :

Ensuring that adolescents have effective access to reproductive healith services is
necessary to protect their heaith, to reduce the risk of premature pregnancy, to encourage
them to assume responsibility for their own sexual behaviour and to provide assistance to
those who have been victims of abuse or exploitation (see Chapter 8). Experience
suggests that not only must the right of access to such services be recognized, but that
they must also be made ‘youth-friendly’. Effective messaging should emphasize the ABC
of reproductive health: Abstain, Be faithful and use & Condom.

Cost-benefit studies of programmes intended to reduce risky sexual behaviour in
adolescents indicate that each doliar invested produced an estimated savings in the range
of $2.65 to $5.10.%




Chapter 11

Violence and neglect

Globally, around 40 million children are subjected to child abuse each year.

— WHO, Statement to the Committee on the Rights of the Child. 28 September 2001

In the ground-breaking World Report on Violence and Health, published in 2002, the World
Health Organization (WHO) described violence as “an extremely diffuse and complex -
phenomenon” that includes physical, sexual and psychological violence, as well as
deprivation and neglect. The report also concluded that violence needs to be addressed in
a more comprehensive and holistic manner.

Violence is found in the family, in schools, in institutions such as orphanages and other places
of residential care, on the streets, in the workplace and in prisons. It can arise as a result of
cultural beliefs, norms and traditional practices or within the context of conflict situations.

A small proportion of violence against children leads to death, but most does not even
leave visible marks. Yet it is one of the most serious problems affecting children today.
Much viotence is hidden. Children may not feel able to report acts of violence for fear of
retribution from their abuser. Both child and abuser may see nothing unusual or wrong in
the child being subjected to violence. They may not consider an act of violence actually to
be violence at all, perhaps viewing it as justifiable and necessary punishment. Child victims
may feel ashamed or guilty, believing that they deserved to be subjected to violence, and
they may therefore be unwilling to speak about it.

This chapter focuses mainly on violence and neglect in the home. While related to other forms
of violence, this problem is more widespread and has characteristics that deserve special
attention. Various forms of what can be called ‘institutional and societal violence’ are analysed
in the chapters on altemative care, traditional practices, juvenile justice and armed conflict.

For every young person killed violently, 20 to 40 are injured seriously enough to require
hospital treatment. The effects of violence can last for months or years, and may include
permanent disability. In addition to physical injury, victims of violence are at increased risk
of a wide range of psychological and behavioural problems, including depression, alcohol
abuse, anxiety and suicidal behaviour.

The economic cost of violence is staggering. A recent study concluded that in the country
with the highest rate of violence in Latin America, the cost of health care alone for victims
of violence is the equivalent of 5 per cent of the gross domestic product.*




Violence against children in the home

In the year 2000, some 57,000 children under the age of 15 years were victims of
homicide. Very young children are at greatest risk: homicide rates for children aged 0-4
years are more than twice those for children aged 5-14 years (5.2 per 100,000 compared
to 2.1 per 100,000). The most common cause of death is head injury.”

Many children experience physical violence at some point during childhood. Patterns of
violence vary from one society to another, and according to the age and sex of the child. In
most cases itis inflicted by relatives within the home, and occurs repeatedly. A recent study of
secondary school students in the United States, for example, found that 17 per cent of girls
and 12 per cent of boys were victims of physical violence. Two thirds of the boys who reported
abuse indicated that it happened in their homes and that the abuser was a relative.*

Consequences of violence can take many different forms. in addition to the psychological
and physical effects, victims of physical abuse during childhood leave an increased risk of

- becoming violent offenders themselves. One study in the United States concluded that the
experience of abuse or neglect increased the likelihood of arrest as a juvenile offender by
53 per cent. A study in the United Kingdom found that 72 per cent of juveniles who
committed serious offences were victims of abuse.*

Violence is also one of the main reasons that children leave home. The American study found
that 12 per cent of all the girls interviewed said that they did not feel safe at home and that 25
per cent of them, as well as 58 per cent of those who were victims of physical or sexual abuse,
said that there had been a time when they had wanted to leave home because of violence.”

Corporal punishment

The use of corporal punishment as a means of disciplini i i

) isciplining children is culturally and legall
mommuaa Eacm:os most of the world and is widespread. Studies in the United Z:omo_“
m”._asm cqu__aa mﬁmm a::.a that 90 per cent of all children are physically punished during
childhood.” Studies from different cultures indicate that physical punishment is most often

inflicted by women, presumably because they usuall ibili
sy chidron y usually bear the greatest responsibility for

The elimination of traditionally accepted forms of corporal punishment is not only important
cmomﬁm any amount of violence violates the rights of children. Social acceptance of

certain level of violence in the home also opens the door to more severe forms of <mo_m=om
and tends to socialize children in the use of violence. The British Psychological Societ :mm
m.ﬁmaau “There is now a weight of evidence to show a link between exposure to even %52
<_o._maow..m=a acquisition of violent modes of behaviour.” Or, as the Australian Institute for
Criminology puts it, “families constitute the training ground for aggression”.




Sexual abuse of children

International standards also define sexual abuse as a form of violence. The Declaration on the
Elimination of Violence against Women (1993) for instance defines violence against women
to encompass, but not be limited to, “Physical, sexual and psychological violence occurring in
the family, including battering, fand] sexual abuse of female children in the household...”

Although data on sexual abuse of children is often unobtainable or difficult o obtain, WHO
estimates that 20 per cent of women and 5-10 per cent of men have suffered sexual abuse
as children.” In the United States approximately 44 per cent of rape victims are under the
age of 18, and approximately 15 per cent are under age 12. In 93 per cent of reported
cases of sexual abuse of children, the perpetrator was known by the victim: 34 per cent
were family members and 59 per cent acquaintances.” Sexual abuse of boys is one of the
few types of child abuse that is more likely to occur outside the home than in it.

The physical consequences of sexual abuse may include premature and unwanted
pregnancy, sexually transmitted diseases, including HIV/AIDS, and sexual dysfunction.
The psychological consequences of sexual abuse for child victims are often devastating.
The UN Special Rapporteur on the sale of children, child prostitution and child
pornography found that nearly half of adolescent girls who had been victims of sexual or
physical abuse reported symptoms of depression. Adolescent boys who had been victims
of physical or sexual abuse were more than four times as likely as other boys their age to
report symptoms of poor mental health, and twice as likely as their peers to use drugs and
alcohol. More than half reported having thought about suicide.”

One third of the children who live on the streets in the United States have left home
because of sexual abuse.”
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Neglect and abandonment

Neglect is a broad concept that includes failure to meet the material and emotional needs
of children and failure to provide physical and intellectual stimulation and adequate
supervision and guidance. Inadequate supervision is a leading cause of death and injury
due to accidents in the home, and contributes to the involvement of children in dangerous
activities such as drug abuse and premature and unprotected sexual activity. WHO reports
that 400,000 children under the age of & die annually from accidents such as drowning,
burns, poisons and road traffic accidents.® Data from the United States indicates that
neglect causes more deaths of children under the age of 18 than violence."

The abandonment of children is an extreme form of neglect. The decision to abandon a
child may sometimes be a response to lack of support mechanisms or the weight of cultural
traditions. In some countries, children are abandoned because the parent or parents feel
unable to provide them with the means of subsistence, or believe that abandoning the child
to families or institutions with more resources is the only way to offer their child a chance
for a better future. And in some cultures, the stigma attached to conception outside
marriage causes most children conceived out of wedlock to be abandoned at birth.

Numerous studies indicate that neglect, including weak supervision, inconsistent discipline
and failure to reinforce positive social behaviour, contributes to the risk of children coming

into confiict with the faw.

> International standards

The Convention on the Rights of the Child

Article 9(1) states that:
States Parties shall take all appropriate legislative, administrative, social and

" educational measures to protect the child from all forms of physical or
mental violence, injury or abuse, neglect or negligent treatment,

maltreatment or exploitation, including sexual abuse, while in the care of

parent(s), legal guardian(s) or any other person who has the care of the child.
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Whiit caii be done?

Legal reform

Legislation should be reviewed in the light of the following recommendations conceming

the abuse and neglect of children:

«  that violence against children be prohibited by law

« that anm.mwo:m_m and others who report cases of suspected cases be protected

from legal liability or administrative reprisals
nvestigation of all child deaths should be mandatory, and that

. thatindependent i
causes (often clustered in the category ‘other causes’) are disaggregated to

highlight deaths related to violence and abuse
| and investigative procedures in the law enforcement, judicial, health

+ that lega
ectors be reviewed to ensure that they respect the needs and

and social welfare s
rights of victims

. that rules of evidence that prevent effective prosecution of rapists, in particular
those that require corroboration of the testimony of the victim, be repealed

. that laws and policies concerning prosecution and sentencing be revised, as
necessary, to end the culture of impunity for sexual crimes, in particular sexual

crimes within the family, that is prevalent in many countries

A positive, holistic approach

therefore, should seek to strengthen the protective environment
around children. This includes involving teachers and health and social workers as well as
others who are often the frontiine of those caring for and more generally interacting with
children. They need to be equipped with the skills to recognize when children are being
subjected to violence and know how to respond. in addition, they will often require a

referral service for cases 0 be followed up.

Action against violence,

This approach should also address attitudes,
non-tolerance of all forms of violence. Physical
violence are more likely where everyday harassment is tolerated.

There is a need for integrated multisectoral strategies and plans of action at the inte

regional, national and local levels,
the family and the care for child victims ar

the root causes of violence (including sOCio-
involve children in the design of effective prevention and response strategies.

customs and traditions, and emphasize
violence and other more severe forms of

rnational,
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Attitudinal change through:
«  Publicinformation campaigns involving religious, traditional and community leaders

+  Nedia campaigns, although the media needs to be careful when handling cases
of violence against children so as not to expose victims to stigma or retribution

+  Peer education involving parents and children

Early detection and rapid response by:
«  Training teachers and health professionals in the detection of symptoms of

-treatment

«  Educating children in identifying potentiaily violent situations, avoiding them and
dealing with them. Children also need to be provided with safe and posiive
avenues for self-expression and participation. Where these are not available,
there is an increased risk of children becoming involved in crime, drug abuse and
the violence that is often associated with these

«  The allocation of sufficient resources for prevention and detection of violence

Protection and recovery of child victims:
+  Child survivors of violence need special care — not only medical care in the case

of physical injury, but also help in dealing with the mental effects
+  Sufficient funding must be ensured for assistance programmes to child victims

Additional elements
Specific actions in response to violence recommended by WHOQ include;

+  Programmes for the prevention and treatment of drug and alcohof abuse

+  Poverly alleviation .
+  Socio-economic programmes targeting single-parent families
+  Campaigns against social and cultural norms associated with violence, including
rigid gender roles, male dominance over women and children and a generalized
. tolerance of sexual violence
*  Social development programmes designed to help children and adolescents develop
social skills, manage anger, resolve conflicts and develop a moral perspective

+  Therapeutic programmes, including counselling for victims of violence and others

at risk of harming themselves
«  Treatment programmes for people who abuse their partners and children

+  Training in good parenting practices and family therapy programmes for general,

long-term prevention

» . Training for police and health-care workers in recognizing domestic violence,

handling of evidence and sensitivity to the needs of the victims.
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Chapter 12
~ Alternative care
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Traditional forms of placement or caring for children who cannot be cared for by their own
parents predominate in many countries. In a number of them, however, these are being
overwhelmed by the unprecedented impact of the AIDS pandemic on family and communal
structures. Moreover, some fraditional forms of placement lend themselves to practices
that are not compatible with the best interests of the children concerned. In this, of course,
they are not unique: All types of alternative care entail a risk of exploitation, abuse and
other forms of disrespect for the rights of children. Institutional care has raised particular

concerns in this regard.

> International standards

The Convention on the Rights of the Child

The Convention provides that every child “temporarily or permanently deprived of his or
her family environment, or in whose own best interests cannot be allowed to remain in that
environment” has a right to “special protection and assistance”. Such protection and
assistance “shall be provided by the State”, in accordance with its national laws, and “could
include, inter alia, foster placement, kafala of Islamic law, adoption or if necessary
placement in suitable institutions for the care of children.” In selecting the most appropriate
form of alternative care “due regard shall be paid to the desirability of continuity in a child’s
upbringing and to the child’s ethnic, religious, cultural and linguistic background”

(article 20).

Article 9 provides standards concerning when removal from the family is warranted and the
procedures that should be used to make such a determination (see Chapter 11). Article 21
contains additional standards applicable to adoption (see below).

Foster placement

Foster placement is placement of a child who has become separated from his or her family,
or who cannot be left with his or her family, in the care of another family or individual. In
contrast to adoption, it is generally considered a temporary arrangement to be used while
the child’s own family overcomes a problem that prevents it from offering proper care to the
child, or while a more permanent placement is being sought.

In practice, however, it may become a long-term arrangement. In some countries the term
is used for placement with a family or persons to whom the child is not related, while in
others it is used for the formal placement of a child with relatives other than a parent. In
contrast to most forms of adoption, it has no permanent consequences for the legal

relationship between a child and his or her biological parents.

Islam views the family, based on legal wedlock, as the natural environment for the
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Institutional placement

The State bears ultimate responsibility for ensuring that all children without a family home
receive alternative care, but many different actors also play a role. Some institutions for
orphans and abandoned children and other children in need of a home are established and
operated by national or local governments. In many parts of the world, however, such
institutions are operated by religious or secutar charitable organizations. Some of them are

privately operated but publicly funded, some are privately funded and still others rely on a
mixture of public and private funds.

Some institutions receive children of different ages who are in need of care for diverse
reasons. Others cater for particular groups of children, such as those with physical
disabilities, or developmental or behavioural problems. In principle, childcare institutions
are intended primarily for iong-term care for children who can neither be returned to their
own family nor placed in a new family. In practice, since the demand for short-term

placement often exceeds the supply of families willing to receive children on a temporary
basis, institutions often meet both short-term and long-term needs.

Residential or boarding schools are a special case. Where parents maintain contact with
children attending such schools, continue to provide such support as they are able and
participate actively in the exercise of parental responsibifities, such institutions should be
governed by the standards and principles applicable to schools. But when children are
placed in such schools mainly because their parents are unable to provide for, supervise
or control them, and the parents in effect surrender parental responsibility to the school, it
may be more appropriate to apply the standards and principles conceming alternative

_care. This applies whether the schools are operated by the state or by private charities or
religious groups.

Institutional care during the first years of a child’s life usually has a negative impact on their
development. One study found that children who had spent eight months or more in an
orphanage during the first two years of their life were delayed in social, motor and
language development.® In addition, the placement of children in an institutional setting

inevitably entails a risk of exploitation and abuse. In some institutions children risk
becoming victims of discrimination.

Studies in some parts of the world confirm that most children in institutions have a family,
although one that is poor and disadvantaged or dysfunctional. A recent study on Eastem
Europe, for example, found that only 4-5 per cent of institutionalized children were actual

orphans ® This highlights the need for greater attention to the ‘last resort’ principle and
effective support mechanisms for families at risk.




The duty to monitor care

Children who have been placed for purposes of care or protection have a right to periodic
review of their treatment and all other circumstances relevant to their placement
(Article 25, Convention on the Rights of the Child). This applies not only to children in
institutions, but to all forms of placement including adoption, foster care, guardianship and
kafala. Procedures should be established to receive complaints from children in this
situation.

Foster care
The Convention on the Rights of the Child does not contain any standards specifically

concerning foster care. However, in 1986 the UN General Assembly adopted a Declaration
on Social and Legal Principles relating to the Protection and Weifare of Children, with
special reference to Foster Placement and Adoption Nationally and Internationally. The
Declaration provides in Articles 10 and 12 that “Foster placement of children should be
regulated by law" and that “a competent authority or agency should be responsible for
supervision to ensure the welfare of the child”. The same standards should apply in
cultures where extended families foster chidren.

Institutional care

Article 20 of the Convention suggests a hierarchy of care options for children deprived of
parental care: first, family relative; second, substitute family through fostering or adoption;
third, an appropriate institution. When institutional care is necessary, it should be used for
the shortest possible time. This is because it is difficult in an institutional setting to provide
children with the type of individual attention, emotional support, intellectual stimulation and
moral guidance that a family environment ideally provides.

Where private organizations assume this function, it is important for the appropriate
authorities fo assume responsibility for ensuring that they operate according to acceptable
standards. Such standards should govern physical .conditions and the professional
qualification and training of the staff, including the condition that they not have a prior
record of violence. ‘Quality of life’ standards, which measure to what extent the service
provided guarantees the development and well-being of the child, should also be taken into

account.

Children deprived of a family environment have the same rights as other children.
Institutional placement should not be seen as confinement. Unless restrictions on their
liberty are needed to ensure their protection, children placed in institutions for their care
should enjoy a degree of liberty comparable fo that enjoyed by other children of their age.

Adoption

.?m first rule oozo.msm:@ adoption is that “the system of adoption shall ensure that the best
__M.aama of the n:__a shall be the paramount consideration” (Article 21, Convention on the
: _uz.m of the Child). States that aliow or recognize adoption must pass legislation that
ama_mmm.z_m authorities :m,.%o competence over adoption proceedings and “ensure that
mw :wwﬁ%: Mwww”mn_mwﬂ:%::wcﬂzsmoﬁnnai of the competent authorities” (Article 21
i S ol the Child). The legislation should identify criteria for
determining when a child may be adopted, in um:moc_mﬁ a ﬂmacmmsmwzﬂwn ﬂ%mw:ﬂ
parent or parents (when known and living) give their informed consent. Other requirements

that the law should take int implicit i i
5&:&:@. 0 account are implicit in other artigles of the Convention,

* The child's right to have his or her views t i i
. aken into account i
his or her age and development 1 secardance wih

The principle of equal rights and responsibilities of both parents

“.:m u.::oﬁ_m that, ._: m.m._mozau the most appropriate placement due regard shall
e n.ma 6 ﬁ.:m desirability of continuity in a child's upbringing and to the child's
ethnic, religious, cultural and linguistic background

Intercountry adoption

M,:m&ao:.a the ﬂm.:amam that apply to any adoption, the Convention on the Rights of the
( ild requires special safeguards concening intercountry adoption. The first rufe is that
_a.mﬂ_oocaa\ adoption shall not be authorized if adoption or foster placement withi Em
child's country of origin is possible. Two other safeguards are that States must; e

* Ensure that the child concerned eni
hat the joys safeguards and standards equi
those existing in the case of national adoption elentto

Take all appropriate measures to ensure that, in intercountry adoption, the
placement does not result in improper financial gain for those involved “

Kafala

.xm.ﬁm_m Is a valid way of providing alternative care to children in need of it, provided that it
_m. implemented in accordance with the principles contained in the 02._<m:=o: on m”:_
m_mzm of the Child. In particular, all placements should be approved by judicial decisi y
children placed through kafala should receive the same social benefits as othe hild o
and there should be no discrimination on the basis of sex. e




Institutional care

Policies and practices concemning institutional care sh
conform to the following principles and recommendations:

ould be reviewed to ensure that they

o cannot be raised by their own families, an appropriate

._noﬂoz_aa:.é:
alternative family environment should be sought in preference to institutional

care, which should be used only as a last resort and as a temporary measure.

+  Every effort should be made to avoid the isolation from the community of children

residing in institutions (e.g. by enrolment in community school and use of

community recreation facilities) to maximise the chances of successful transition
upon departure.

Institutionalization should not involve deprivation of liberty.

+  Institutionalization should not be equated with abandonment nor should it
automatically result in legal abandonment. Contact between children living in
institutions and their families should be encouraged, unless it would be contrary
to the best interests of the child. In order for this to happen, updated records and
files should be kept.

. Staff should be carefully selected and tra

. Each case should be considered in the light
needs and be reviewed on a regutar basis.

ined and adequately compensated.
of the child's specific situation and

Adoption
Adoption legisiation should be reviewed to ensure that it complies fully with the principles
and safeguards mmﬁmc_._m:ma in the Convention on the Rights of the Child, in particular:

Rules governing parental consent to adoption

«  Requirements concerning the eligibility of adoptive parents

. Prohibition of ‘private adoption’ arrangements

«  Recognition of the child's right to be heard, and rules concernin
of the child shall be ascertained and the weight to be given to them

ciple that continuity of care and the
taken into account

g how the views

«  Guidelines concerning implementation of the prin
child's ethnic, religious, cultural and linguistic background shall be

Procedures should also be reviewed to ensure that children are not left in institutions for
prolonged periods without determining their status. When adoption is the best solution fora
child, unnecessary delay in finding a suitable family should be reduced as far as possible.

Prevention of abandonment

Nat .

EM”_‘QHM_::NM%HM of ﬂwa_ﬁ support centres that provide parents with assistance so that
self-sufficient in caring for their children ca

they can beco n hel

institutionalization. These centres shouid provide services such as: P redie fates

*  Training in parenting skills

*  Social and psychological counselling and support
*  Legal counseliing |
+  Crisis intervention

y Ve ac

Family reintegration

M_”_M _“M_%,Hmm%_wm%ﬂ:m Mz_m in her or his birth family is in principle the best possible
nstitutionalized children. Services must initiate att
inst zed childre . empts to secure thi
soon as the child is taken into institutional care. The reintegration process should ma_wm_wm

* locating members of the child’s birth fami i i
: amily, including the extended fami
particularly the grandparents, if necessary by means of a police :55% i ane

*  Analysing the specific problems of the family and the child

*  Providing financial, social or psychologicat support to the family, where necessary

including family therapy (for i
rbiliton py (for instance, psychotherapy, or drug or alcohol

*  Identifying those families where reintegration is possible

. M_”o“\__.m_ﬁmmﬁ_u :m.nmmmm? for a transitory period of placement in a foster family or
n, in order to give time for the family to solve it
\ er & s problems, and
encouraging and facilita i i :
o q itating contact between the family and the child during this

Ha M_q_:oMMMMw _Mam %%_“ _HH_M,. mm ma%mqma for the change and allowed to participate, to the
. riate, in devising the reintegration plan established i ulta

; . n consultat
with the family. Support for the family and child after reintegration should also be uﬂw“ammmo:
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Chapter 13

Juvenile Justice

The Conference calls on all Stases 1o take
Beijing Rules and Rivadh Guidelines:

(@) To ensure compliance with the princ

iple that children should be deprived of
their liberty only as a measure

of last resort and Jor the shortest appropriate
period of time, in particular beforé trial

| and to ensure thar, if they are
arvested, detained or imprisoned, childven uare separated from adulys;

(6) To ensure that no child in detention is sentenced to Jorced labour or deprived
of access to and provision of health-care services, hygiene and environmental
sanitation, education and basic instruction, taking into consideration the
special needs of children with disabilities;

(¢ To promote law enforcement and separate
trained staff that fully safeguard child

into ERNQ.

appropriate steps in accordance with the UN

Juvenile justice Systems with specially
rights and seek children; reintegration
£ g7

- 106" [PU Conference (1 Ouagadougou, Burkina Faso,

September 2001)

Juvenile justice is a broad topic covering prevention of delinquency, the type of offences
with which children may be charged and the way they are treated by the police, by the
courts and in facilities for juvenile offenders.

Delinquency prevention vs. criminalization

There is also a need for effective programmes that help adolescents involved in crime’
overcome their problems, to the extent possible, and assist them in preparing for life as
law-abiding members of society. Exposing them to further violations of their rights when

always both wrong and counter-productive,
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Violations of the rights of children by law enforceme

takes many forms.

Children in detention

Children in detention often suffer egregious violations of their basic rights — including no
education and lack of basic medical care. Frequently, the conditions under which they live
are deplorable and inhumane ~ no heat, inadequate food, insufficient beds, lice-ridden
blankets, poor sanitation facilities and no exercise. Some are kept in solitary confinement
for long periods. Physical abuse is common. Injuries include broken bones, broken hands,
damaged eardrums, bruises and, most substantially, deep emotional trauma, often
resulting from torture and interrogation. Children are frequently sexually abused. In many
cases, even the most fundamental principles of due process are violated. Arrest, detention
and sentencing are often arbitrary ~ the results of extrajudicial proceedings by police and
military systems in which no civil protections exist. Detained children are often below the
age of criminal responsibility and kept with adult prisoners from whom they may suffer
abuse. Parents are commonly denied visitation rights and are often not informed of a

child's whereabouts. The detention of children is frequently severely distressing and

disruptive for their families.

Estimates from 2002 suggest that more than 1 million children world-wide are deprived of
their liberty by law enforcement officials.




> International standards: Juvenile justice

The Convention on the Rights of the Child
Article 40 of the Convention on the Rights of the Child states that:

States Parties recognize the right of every child alleged as, accused of, or
recognized as having infringed the penal law to be treated in a manner
consistent with the promotion of the child’s sense of dignity and worth,
which reinforces the child’s respect for the human rights and fundamental
freedoms of others and which takes into account the child’s age and the
desirability of promoting the child’s reintegration and the child’s assuming a

constructive role in society.

Article 37 of the Convention also prohibits the imposition of the death penalty and
sentences of life imprisonment for offences committed by persons under the age of

18.

Other instruments
International standards also include three instruments specifically concerned with

juvenile justice: the United Nations Standard Minimum Rules for the Administration
of Juvenile Justice (the ‘Beijing Rules’), the United Nations Guidelines on the
Prevention of Delinquency (the ‘Riyadh Guidelines) and the United Nations Rules
on the Protection of Juveniles Deprived of Liberty.

Delinquency prevention
As the Riyadh Guidelines state:
The successful prevention of juvenile definquency requires efforts on the part of

the entire society to ensure the harmonious development of adolescents, with
respect for and promotion of their personality from early childhood.
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The minimum age for treatment of children as offenders

Article 40.3 of the Convention on the Rights of the Child provides that States “shall seek
to promote...the establishment of a minimum age below which children shall be presumed
not to have the capacity to infringe the penal law”. Neither the Convention on the Rights of
the Child nor the refated international instruments specify what this age limit should be. in
recent years, the Committee on the Rights of the Child has suggested that it considers W:m
age of 15 to be appropriate, and that behaviour by younger children that is punishable by
law should instead be dealt with by child welfare or child protection authorities and
procedures. .

Law enforcement and the rights of the child

Law enforcement officials must ensure that every child has a right to be treated in a
manner consistent with the promotion of his or her sense of dignity and worth. This is the
first step towards rehabilitation, assuming that rehabilitation is needed. Violence or
exploitation creates resentment and may be seen by the child as legitimating his or her
own use of violence and exploitation.

A.u:_aa: suspected of committing an offence have the same rights as adults, including the
right to be presumed innocent, the right to privacy (which includes the right not to be
searched without sufficient cause), the right not to be obliged to give information and the right
not to be interrogated without the presence of an advisor. In addition, they have the right to




special protection, which includes the right not to be confined with adults and the right to have
their families or another responsible adult notified of their situation immediately.

Law enforcement officials should also respect basic international rules conceming the use
of force, including the following:

. Law enforcement officials may use force only when strictly necessary and to the
extent required for the performance of their duty.®

. Law enforcement officials shall not use firearms against persons except in self-
defence or defence of others against the imminent threat of death or serious
injury, to prevent the perpetration of a particularly serious crime involving grave
threat to life, to arrest a person presenting such a danger and resisting their
authority, or to prevent his or her escape, and only when less extreme means are
insufficient to achieve these objectives. In any event, intentional lethal use of
firearms may only be made when strictly unavoidable in order to protect life.*

Diversion

instead of depriving children of liberty, the Convention on the Rights of the Child urges
States to “seek to promote...measures for dealing with such children without resorting to
judicial proceedings’ (Article 40). Entry into the formal justice system can be traumatic and
can stigmatize an adolescent. it should therefore be avoided whenever the matter can be
adequately dealt with in a less formal way. Diversion can take the form of a warning that
future offences will have more serious consequences, voluntary acceptance of some form
of supervision or counselling, a commitment to attend school or to avoid persons or places
associated with the offence, community service, of restitution to or reconciliation with the
victim. The alternative to formal adjudication must be compatible with the rights of the child,
which precludes measures such as corporal punishment.

Deprivation of liberty prior to trial

Articte 37(b) of the Convention on the Rights of the Child states that: “No child shall be
deprived of his or her liberty unlawfully or arbitrarily”. It adds that “The arrest, detention or
imprisonment of & child...shall be used only as a measure of last resort and for the shortest
appropriate period of time”. This applies to all phases of proceedings, from investigation to

sentencing.

With regard to adolescents under investigation or awaiting trial, the ‘last resort' requirement
means that detention is not warranted unless there is no other way to avoid a substantial
risk of flight, the commission of additional offences or tampering with evidence. The
payment of caution {bait) as an alternative to detention prior to trial is not appropriate
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Sentencing

As noted above, the Convention on the Rights of the Child prohibits the imposition of the
death penalty for any crime committed by a person under the age of 18 without exception.
The African Charter on the Rights and Welfare of the Child and the American Convention
on Human Rights also prohibit the imposition of the death penalty on persons under the

age of 18, as well as on pregnant women.

The use of corporal punishment is prohibited by other provisions of the Convention on the
Rights of the Child, according to the Committee on the Rights of the Child. The Human Rights
Committee considers corporal punishment ‘cruel, inhuman or degrading treatment’, prohibited
for children and adults alike by the intemational Covenant on Civil and Political Rights.

Sentences to juvenile correctional facilities “shall be used only as a measure of last resort
and for the shortest appropriate period of time”, and non-custodial sentences shall be used

whenever appropriate. This rule is based on the Beijing Rules, which state in part:

Deprivation of personal liberty shall not be imposed unless the juvenile is
adjudicated of a serious act involving violence against another person or of
persistence in committing other serious offences and unless there is no other
appropriate response;

The well-being of the juvenile shall be the guiding factor in the consideration of

her or his case.

Rehabilitation

“Juveniles detained in facilities should be guaranteed the benefit of meaningful activities
and programmes which would serve to promote and sustain their health and self-respect,
to foster their sense of responsibility and encourage those attitudes and skills that will
assist them in developing their potential as members of society” (UN Rules for the
Protection of Juveniles Deprived of their Liberty, Rule 12).

The UN Rules for the Protection of Juveniles Deprived of their Liberty set forth a
comprehensive approach to the rehabilitation of juvenile offenders, inspired by the
Convention on the Rights of the Child. Some of the main principles are:

Facilities should be decentralized, to prevent juveniles from being detained far
from their families and communities, and small enough to allow for individualized

attention.
The system should include open or semi-open facilities, to meet the needs of
children who require a residential setting but do not pose a serious danger to the

community.

. “_M”“MMH%MMMJ cwgz <<=ﬂ an evaluation of the needs of the individual, and should
ate torms of education, work, spiritual and al
i ! » Work, psychosacial counselli
recreation and care of medical problems, including drug or alcohol amcm:am:mm_\_ "

*  Respect for the rights of the child i {
e child is essential t ilitati i
encourages respect for the rights of others. ? fenebitaton, because i

Torture

. . 3 s . 7

causes severe physical or mental pain or suffering;

. Mv :_HMMM w”,amm:o”m_q for such purposes as obtaining information or
+ Inorder to punish, intimidate or coerce the

rder tc . tortured or a third

person, or for discriminatory motives (e 1 ! wmaoz )

Pomophotis dorm (e.g. racial or religious hatred, xenophobia,

* is inflicted by or at the instigati i
. . gation of or with the consent or acqyi
public official or other person acting in an official capacity. iessence of

Physi
hysical torture usually affects persons deprived of liberty, but moral or psychological

torture may also affect persons at i i
atl .
include: iberty. Practices that have been recognized as forture

. Moa_zc a um.ao: to witness the torture or abuse of others, especially family members
evere anxiety caused by depriving a person of information about the fat
whereabouts of family members SR
*  Grave threats, such as threats of death or mutilation
*  Intrusive body searches

)

m_“ :_mmq%” ,M”m _M;Ma of Sw act as such but the impact on the victim that deter,
o mo: _ e o.o:m_%aa torture. The characteristics of the victim, such as age or
+ are relevant; what may not be torture for a healthy aduit may be for a umao:m in ifl

Ri 0 ) ;
m%u:mwnmﬂ_ ”Hm: Mﬂﬁ so_me.% Article 37(c). For example, the United Nations Special
€ and other cruel, inhuman and degradin
. o , g treatment or punj
HWm %_mm”:cma mo_;m.é confinement as constituting cruel, inhuman or am@ﬂma_.zuﬂw_m_msma
punishment of children, when the same would not necessarily apply to muc_mo, semen




States have a duty to take all possible ammmcﬁm to Em<m.§ torture, mw %ﬂ_ as “M
investigate all complaints of torture or io::.m,_o: regarding mcmumo,% , %. Ewm_sq
prosecute all persons suspected of torture and to imomm. mmamzomm that re m.n_ %% W
of this crime. The right of child victims to rehabifitation is recognized by article 39 0
Convention on the Rights of the Child (see o:muaq 10).

Legal reform

Legislation concerning juvenile justice should be reviewed to ensure that;

* * Juveniles are not treated as offenders for behaviour that does not constitute a
criminal offence

+ Juveniles accused of an offence are entitled to all the guarantees of due process
listed in article 40.2 of the Convention on the Rights of the Child

+ Juveniles accused of an offence have the right to legal assistance
+  The confidentiality of all stages of proceedings is legally recognized

Legislation concerning juvenile justice should also be reviewed, where necessary, with a
view to ensuring compatibility with the following recommendations of the Committee on the
Rights of the Child:

«  The minimum age for adjudication as a juvenile offender should be the age of 15
or as close as possible to that age.

*  Alternatives to adjudication should be recognized, and appropriate standards
conceming recourse to adjudication should be incorporated into the law.

+ Al persons under the age of 18 accused of an offence should be treated as
juveniles.

Legislation concerning the detention of juveniles should be reviewed to ensure that;

+  The 'last resort’ principle is incorporated into the relevant provisions of national
law

+  The duty to notify parents or guardians is recognized

»  The detention of juveniles with adults is prohibited, except where such detention
would be in the best interests of the juvenile

Legislation conceming the sentencing of adolescents convicted of an offence should be
reviewed with a view to ensuring that:

+ The 'last resort’ and ‘shortest appropriate period’ principles are expressly
recognized

+  Neither the death penaity nor corporal punishment is authorized.




Consideration should also be given to incorporating the UN Rules for the Protection of
Juveniles Deprived of Liberty into national law, as suggested by Rule No.7.

In addition, legislation should be reviewed to ensure that violations of the rights of children
by law enforcement, judicial and correctional personnel are prohibited and punishable by

~ appropriate sanctions.

Delinquency prevention

A comprehensive policy regarding delinquency prevention shoutd be elaborated, in
consultation with civil society and in conformity with the following general principles

recognized by the Riyadh Guidelines:

Since the family is the central unit responsible for the primary socialization of
children, governmental and social efforts to preserve the integrity of the family,
including the extended family, should be pursued. The society has a responsibility
to assist the family in providing care and protection and in ensuring the physical
and mental well-being of children.

Government agencies should give high priority to plans and programmes for
young persons and should provide sufficient funds and other resources for the
effective delivery of services, faciities and staff for adequate medical and mental
health care, nutrition, housing and other relevant services, including drug and
alcohol abuse prevention and treatment, ensuring that such resources reach and

actually benefit young persons.

Specialized courts

Consideration should be given to establishing specialized courts, where they do not exist,
for the handling of cases involving juvenile offenders. Where such courts already exist,
consideration should be given to expanding the network of specialized tribunals, if
necessary, to ensure that they cover all parts of the national territory and have sufficient
capacity to handle the case load expeditiously. All judges responsible for cases involving
juvenile offenders should receive adequate interdisciplinary training in the rights of the

child, child psychology and related areas.

Law enforcement
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Chapter 14
Child Labourss

We take sheep to a distance of 10-15 kilomerres for rearing. We walk a long distance
and work in the sun. It is difficult to bear the scorching heat. We carry drinking water
from our home. We may not find fodder for the sheep in the field. We have to climb trees
and cut down leaves for the sheep. We are prone to health problems like headaches and
burning eyes, hands and legs. It causes heatstroke. We have to stop the sheep from
straying. It is dangerous for both us and the sheep if a jackal attacks.

Sometimes we have to spend the night with the sheep in the fields. We don't get food or
sleep if we stay there overnight. We have to make temporary shelters, which we shift .
every day. If there is an emergency we don't have any support. We cannot play or rest. If
it \.\.:.E we have to take the sheep home. Generally when it doesn’t rain we take the sheep
out for three days at a time. Girls face a lot of problems while herding sheep. Boys cause
problems in the fields for the girls.

— Uttungamma, spokesperson for 823 working children from six villages in Kurnataka, India, 2001.
— A Future Without Child Labour, Box 2.2

What is child labour?

Work is not necessarily bad for children. Children can help their parents in the home or in
the family farm or business, as long as the work is not dangerous and does not interfere
with school attendance and other normal childhood activities. This is often referred fo as
‘light work’. The term ‘child labour’ refers only to forms of employment or unpaid work that
violate the rights of children and should be prohibited.”

There are two main types of child labour: under-age employment m&. :mNm&o:m
employment. Both are widespread throughout the world. An estimated 67 million o:__E.ms
in the 5-14 age group are engaged in non-hazardous child labour.* More than 180 million
are estimated to be engaged in hazardous employment.”

The ‘worst forms of child tabour’, a term used in International Labour Organization
Convention No. 182, include grave forms of exploitation that violate the rights of any
person regardiess of age, such as slavery, trafficking and forced labour, .mm well as om;.m_z
forms of exploitation specifically prohibited by the Convention on the Rights of the nz__a.
These include sexual exploitation, the use of children in the production mma ﬁﬁmaoxso of
illegal drugs and forced recruitment into armed forces. An estimated 8 million o:__.qas are
victims of these kinds of child tabour.? Sexual exploitation and trafficking are considered in
Chapters 8 and 9 of this Handbook, and the participation of children in m::ma. aam.m .m:a
armed conflicts in Chapter 7. The ‘Handbook for Parliamentarians No. 3', published jointly

by the International Labour Organization and Inter-Parliamentary Union in 2002, explores
this topic in greater detail. This chapter focuses on underage and hazardous child fabour.

Underage employment

The right to obtain an education is a basic right of every child. Education encourages the
intellectual and social development of children, and enhances their ability to earn a decent
living. It is also a vital component of national development. it helps the individual become
a better parent, an informed citizen and an active participant in civil society. In addition, it
has a beneficial impact on problems such as delinquency and domestic violence.

The main purpose of minimum ages for employment is to protect the right of children to
obtain an education. The relationship between education and child labour is an
oppositional one. Many children leave school or are unable to meet the demands of the
school system because of the need to work. Other children become child labourers
because no schools are available, because they cannot afford the cost of school
attendance, because the education offered is of poor quality or perceived as irrelevant, or
because the school environment is hostile. While some children are deprived of their right
to an education because of premature entry into the labour market, others enter the labour
market prematurely because their right to obtain an education is not effectively guaranteed.

It is just possible for a child to work and remain in school, but few manage to do so. Only
7 per cent of children aged 5 to 9, 10 per cent of children aged 10 to 14 and 11 per cent
of children aged 15 to 17 attend school while working.®

The main causes of underage employment are structural, and are related to weaknesses
in the economic, social and educational systems. Structural adjustment programmes,
privatization and transition to market-oriented economies have had a significant impact on
school enrolment and child tabour in many countries. Legal and cultural factors also play
arole, however..In many countries, the minimum age for employment is lower than the age
of compulsory school attendance, which leads to a paradoxical situation where children
have a right to seek employment while being legally obliged to attend school.

The Conference calls on all national parliaments, governments and the international
community:

(a) To translate into concrete action their commitment to the progressive and
effective elimination of child labour that is likely to be hazardous, interfere
with the child’s education or be harmful to the child’s health or physical,
mental, spiritual, moral or social development, and to the immediare
elimination of the worst forms of child labour;

(6) To this end, to promote education as a key strategy, as well as to examine and
devise economic policies, where necessary, in cooperation with the international
community, that address factors contributing to these forms of child labour.

— 106% IPU Conference.(Ouagadougou, Burkina Faso, September 2001)




Hazardous m_sv_o.«._:ma
Every child has the right to living conditions that are suitable to his or her physical, mental,
spiritual, moral and social development. Hazardous work is work that is likely to prejudice the

~ development of the child concemed in any of these areas. Almost two thirds of all children

engaged in hazardous work are under the age of 15.* Work may be hazardous due to the
nature of the activity itself, the tools or materials used in the workplace, or the hours or
conditions of work. Certain types of labour, such as agriculture, fishing and mining, have long
been recognized as dangerous for children, but other types of labour may aiso be hazardous
depending on the circumstances, including the age, health and sex of the child. Children who
are malnourished or stunted, for example, are more vulnerable to physically demanding
work. Girls employed as domestic servants are particularly vulnerable to sexuat exploitation.
Statistics from developed countries, where more data is available, indicate that child workers
are more vulnerable to work-refated accidents and injuries than adults, and that giris are
generally more vulnerable than boys. In the United States, for example, the rate of injury for
children and adolescents is almost twice as high as that of adult workers.*

The causes of child labour

Poverty is obviously one of the principal causes of child labour. Many children who work,
whether in the home or in paid employment, do so in order to help their families to survive.
Paradoxically, however, child labour is also a cause of poverty. It usually deprives children
of an education and the opportunity to acquire skills, and in some cases also results in
physical disabilities that further limit the earning potential of the victim.

The link with poverty is reflected in the number of children who work outside the home. The
rate ranges from 2 per cent of children under the age of 14 in industrialized countries to
29 per cent of children under the age of 14 in sub-Saharan Africa.”

Other causes of child labour include family indebtedness, the lack or poor quality of
schools, breakdown of the extended family, uneducated parents, cultural expectations
concerning the role of children, high fertility rates and consumerism.

The informal economy is where by far the most child labourers are found.

~ A Future Without Child Labour, para.72

> International standards

The Convention on the Rights of the Child

Article 32 recognizes the right of the child “to be protected from economic
exploitation and from performing any work that is likely to be hazardous or to
interfere with the child’s education, or to be harmful to the child’s health of physical
mental, spiritual, moral or social development”. The second paragraph of this w:mn_m
spells out the corresponding obligations of States. These include 2 general obligation
to “take legislative, administrative, social and educational measures to ensure”
effective protection of this right, and three specific obligations, namely, to:

(@) Provide for a minimum age or minimum ages for admission to employment
(b) Provide for appropriate regulation of the hours and conditions of
employment

(c) Provide for appropriate penalties or other sanctions to ensure the effective
enforcement of the present article

The African Charter on the Rights and Welfare of the Child
Article 15 provides that:

Every child shall be protected from all forms of economic exploitation and
from performing any work that is likely to be hazardous or to interfere with
the child’s physical, mental, spiritual, moral, or social development.

The second paragraph of this article recognizes the obligation of States to take

legislative and other measures to protect this right, including the establishment of
minimum ages for employment.

International Labour Organization (ILO) Conventions
ILO Convention No.138 establishes three age limits:

- 18 for hazardous work

- 15 for full-time employment in non-hazardous work

- 13 for ‘light’ work that does not interfere with education
Each country is to establish a list of the types of employment that are considered
hazardous. Countries whose economic conditions and educational system would

make these age limits unrealistic may lower the minimum age for ‘light” work to age
12 and for other non-hazardous work to age 14.

ILO Convention No. 182 on the Elimination of the Worst Forms of Child Labour
also prohibits the employment of any person under the age of 18 in hazardous




|
|

| | employment and, unlike Convention No. 138, it allows for no exceptions. The

Committee on the Rights of the Child considers that the general obligation of the
States Parties to the Convention on the Rights of the Child to set B:::EE age
limits for employment should be interpreted and applied in the light of the age limits
set forth in these ILO Conventions.

In 1998 the ILO adopted a Declaration on Fundamental Principles and Rights at
Work, which recognizes the abolition of child labour as one of the four _umm_.n
principles that all Member States of the Organizarion are vc::.m o respect. This
m.:E.o_.a the position that the abolition of the employment o.m children in work that
is hazardous or deprives them of their right to education is a customary .E_n of
international law that all members of the international community are obliged to

respect.

“Generally speaking, working in the informal sector means :S.w?.:w to E\.S.em. \S.h..
rarely to build a future.... Without social protection, most m\hﬁwm.u. work in conditions
which endanger their lives, whether in searching \e.x gold by Q&&:.Sma\ w\:iue&h. or
working down mines, in factories, in craft industries, at home or in the [frelds. They lose

: any chance of attending school, of an education and of leisure activity.

—_ Mz, Akilz Belembaogo, Minister for Social Affairs and the Family of Burkina Fuso and Member of the
Committee on the Rights of the Child, 1993

xmnmnmz_o: of international instruments

States that have not already done so should consider ratifying ILO Conventions No. 138
and 182 to establish a clear legal framework for legislation and programmes against child
labour.

The provision of quality education for all children. .. is of crucial importance for the

abolition of child labour.

~ A Future Without Child Labour, para.281.

Offering quality educational opportunities

A comprehensive programme for improving school systems should be implemented to
reduce school drop-out, as well as to encourage and facilitate the integration or
reintegration of child labourers into the school system. Experiences in different parts of the
world indicate that the following measures can be valuable components of such a
programme:

+  Primary education should be made free and obligatory, and action should be
taken to reduce or eliminate informal fees or indirect costs that are an obstacle to
the enrolment of children from the most disadvantaged sectors of the society.

«  Teachers should be well-trained and motivated. Their salaries should be
adequate and paid on a regular basis.

+  School curricula should be reviewed fo ensure that they are relevant to children.
Vocational training programmes should be reviewed to ensure that they are
adapted to the demands of the local labour market and the circumstances of the
students.

+  Schools should be made ‘child-friendly’. In particular, steps should be taken to
eliminate discrimination against girls and ensure their safety. Flexible school
schedules should be adopted where necessary, in particular in agricultural areas,
to minimize the conflict between schoo! attendance and part-time or seasonal
work of children.

+  Non-formal education programmes should be put into place to facilitate the
transition of children labourers into the school system.
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| attitudes towards child labour.

The participation of trade unions, employers associations and the media also greatly
enhances the effectiveness of efforts to reduce child labour.

Community-based social support systems

|

\ Since children often become child fabourers in response to a sudden event that affects the
family income or expenses such as illness, death or the loss of employment by an adult
wage-earner, community-based programmes designed to help families surmount such
crises make a valuable contribution to comprehensive programmes fo reduce child fabour.
M Similarly, community-based programmes designed to enhance the eaming power of adult
| family members in sectors and communities where child labour is most prevalent, such as
through providing access to credit or training, can be effective.

maoamsma

Enforcement is an important part of comprehensive efforts to reduce child labour, although
experience suggests that traditional enforcement methods by labour inspection services
must be complimented by other approaches and reinforced by the participation of other
actors. Measures to enhance the effectiveness of enforcement include:

g The struggle against child labour is first and foremost
a matter of changing attitudes.

_ A Future Without Child Labour, para.323 *  The participation of tabour inspectors in research on child labour and in peer
_. training
*  Non-traditional activities, such as assisting employers’ associations to self-

Cultural change and community ownership inspect and participation in community awareness activities

m Comprehensive efforts are needed to eliminate cultural values that encourage child labour, * The adoption of local ordinances or regulations that serve as a basis for
; - including attitudes that discriminate against girls. Such efforts should be made at monitoring and enforcement by local authorities
community and national levels. .

Mobile inspection units

At the community level, they are most effective when linked to programmes designed to * Partnerships with trade unions and non-govemmental organizations

provide alternatives to families that rely on the income of child labourers or are at risk.
7 Experience in many countries confirms that non-govemmental organizations can play a
; vital role in such activities, especially through the use of participatory approaches that
_ foster a sense of community ownership, which is essential for the sustainability of
programmes against child labour. The active participation of children, including former child
* labourers, enhances the effectiveness of such activities.

T




Chapter 15
The Rights of Child Victims

Each year, countless children suffer serious viofations of their rights. When this occurs,
they are entitled a variety of different rights, including the right to confidentiality, the right

to humane treatment during legal proceedings, the right to repatriation and social insertion
and the right to seek reparations.

Yet many children find that the initial violation is compounded by other violations. Some
examples include the following:

+  Children who have been forced into prostitution are treated as criminals

+  Victims of sexual abuse are subjected to humiliating and even traumatic
experiences in the course of legal investigations and proceedings. They may be
stigmatized, expelled from their family and even killed to protect the ‘honour’ of
the family

+  Children displaced by armed conflict find themselves at the mercy of armed

gangs that exploit them sexually, recruit them as combatants or force them into
servitude

«  Children who have been trafficked may be exposed to particularly unhealthy and
dangerous working conditions, or deprived of their identity

+  Children who have been abandoned or removed from their homes due to neglect
or abuse may be placed in institutions where they are isolated from the
community, deprived of affection and subjected to corporal punishment

+  Children who have fled their homes due to mistreaiment may be exploited,
threatened and treated violently by criminals and the police alike

1 1

Even when such 'revictimization’ does not follow, many children who have suffered serious
violations of their rights receive no care for the consequences of the violation, either
because help is unavailable or because they are afraid of the stigma that would result from
disclosing what has happened. For example, in the United States, less than half the
adolescent girls who are victims of physical or sexual abuse seek assistance




> International standards: The rights of victims

The Convention on the Rights of the Child
The Convention contains two articles concerning the rights of victims. Article 39
addresses the rights of victims of particularly serious violations. It provides:

States Parties shall take all appropriate measures to promote physical and
psychological recovery and social reintegration of a child victim of: any form
of neglect, exploitation, or abuse; torture or any other form of cruel,
inhuman or degrading treatment or punishment; or armed conflicts. Such
recovery and reintegration shall take place in an environment which fosters

the health, self-respect and dignity of the child.

Article 8, which recognizes the child’s right to identity, also contains a paragraph
regarding children whose right to identity has been violated. It provides:

Where a child is illegally deprived of some or all of the elements of his or her
identity, States Parties shall provide appropriate assistance and protection,
with a view to re-establishing speedily his or her identity.

Several other instruments contain more detailed standards concerning the rights of

victims. The most relevant are summarized below.

The right to confidentiality

The right of victims to confidentiality to protect their privacy, honour and reputation may be
affected in two ways. Firstly, the media may publish or broadcast images of the victim or
his or her name or other information that permits the public to identify the victim. Secondly,
the victim may be stigmatized by the community, regardless of whether or not the incident
has received any media coverage. This is most common with regard to children who are
victim of sexual abuse or exploitation in societies where the social norms against extra-

marital relations are strong.

> International standards: The right to confidentiality

The Optional Protocol to the Convention on the Rights of the Child on the sale of
children, child prostitution and child pornography provides that States should
protect “the privacy and identity of child victims” and take measures “to avoid the
inappropriate dissemnination of information that could lead to the identification of

child victims”.

The Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especiall

Women and Children (Palermo Protocol) to the UN Convention on ﬁwb&“zosum
.Onmm:munn_ Crime provides that “In appropriate cases and to the extent possible under
its domestic law, each State Party shall protect the privacy and identity of victims of
trafficking in persons, including, inter alia, by making legal proceedings relating to

such trafficking confidential”.

The mo:.ﬁr Asian >.£.0nmm.no= for Regional Cooperation Convention on Preventing and
.Oo-.u.vmz:m ,_;n.:ﬂmn_c:m in Women and Children for Prostitution also provides that
judicial authorities shall ensure that the confidentiality of child victims is maintained.

The right to humane treatment during legal proceedings

.o=_< a .mam__ percentage of the victims of violence and abuse seek assistance. Fear of
_=mm=m_~_<m.=mm_3ma by law enforcement agencies, medical and social investigators and
the courts is one of the main reasons why victims do not come forward.

> International standards: The rights to humane treatment
during legal proceedings

The Optional Protocol to the Convention on the Rights of the Child on the sale of
children, child prostitution and child pornography contains a comprehensive list of
the rights of children who have been a victim of any of these three practices. These
mﬂmb..m»nn_.m are based in large part on the Declaration of Basic Principles of ?m.mnn for
Victims of Crime and Abuse of Power and summarize basic principles concerning the
way children should be treated in any legal proceeding. They should be considered
Hn_wﬁﬂz.n to any criminal proceeding in which child victims may be involved, as well
as in civil or administrative proceedings involving child victims, such as civil claims
for damages due to arbitrary use of force by the police or the investigation of charges
that a teacher has molested a student.

The right to repatriation and social reinsertion

.Em rehabilitation needs of trafficked children are often complex and long-term. Returned
children may require long-term psychosocial or medical support and to be reintegrated into
.mo:oo_. or work life as well as into their families and communities. They may need
_semq_ma financial or material support, not least to avoid their being trafficked again. If the
child’s family is part of the problem, he or she may require alternative care. The child needs
to be made safe and able to survive.




> International standards; The repatriation of victims

of nnn.mmn_ﬁnm

The Palermo Protoco! contains guidelines concerning the repatriation of victims of
tratficking, including that:

<«

*  The country of origin of the victim shall “facilitae and accept...the return

of that person without undue or unreasonable delay”.
*  The presumed state of origin of a victim must respond “without undue or
" to requests for confirmation that the victim is a national
Of Was a permanent resident and provide victims without documentation

with the necessary travel documents or authorization to enter the country.

«,

unreasonable delay

While repatriation is pending, victims shall be provided with appropriate care and
shelter, as well as protection against threats or retaliation, when necessary.

The right to seek reparations

The right of child victims to seek reparations for injuries suffered is important for several
reasons. First, like any other victims, children have a right to be compensated for the
moral, physical and psychological injuries caused by violation of their rights. Second,
holding the perpetrators responsible economically can be an effective deterrent, especially
where corporations or public or private agencies are involved in the violation. Third,
compensation of the victims can help facilitate sociat reintegration.

> International standards: The right to seek reparations

Article 8 of the Universal Declaration of Human Rights states that:

Everyone has the right to an effective remedy by the competent national tribunals
for acts violating the fundamental rights granted him by the constitution or by law.
The Palermo Protocol provides that “Fach State Party shall ensure that its domestic
legal system contains measures thar offer victims of trafficking in persons che
possibility of obtaining compensation for damage suffered”.

The Inter-American Convention on the Prevention, Punishment and Eradication of
Violence Against Women recognizes the obligation of States Parties to “establish the
necessary legal and administrative mechanisms to ensure that women subjected to
violence have cffective access to restitution, reparations or other just and effective

temedies”.




Ratification of international/regional instruments

In order to establish an appropriate framework for law reform and enhanced international
cooperation in combating some of the most serious violations of the rights of children,
countries that have not already done so should consider becoming parties to the
international instruments mentioned above, in particular:

»  The Optional Protocol to the Convention on the Rights of the Child on the sale of
children, child prostitution and child pornography

+  The United Nations Convention Against Transnational Organized Crime

+  The Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially
Women and Children

Member states of the Organization of American States and the South Asian Association for
Regional Cooperation (SAARC) that have not already done so should consider ratification of:

«  The Inter-American Convention on the Prevention, Punishment and Eradication
of Violence Against Women

+  The SAARC Convention on Preventing and Combating Trafficking in Women and
Children for Prostitution

Law Reform

Legislation should be reviewed to ensure that;

«  Children involved in practices such as child prostitution, begging, international
trafficking or illegal recruitment into armed groups are not subject to prosecution
for participation in activities in which they are victims

+  Alf children who have suffered physical or psychelogicat injury or trauma as a
result of any form of violence, neglect or exploitation have a legally recognized
right to appropriate physical and psychological rehabilitation and assistance in
social reintegration

+  Theright of child victims to privacy is fully recognized and sanctions for violations
of this right, by the media or public servants such as social workers or police, are
sufficient to effectively deter them

+  Theright to identity is legally recognized, and procedures for restoring the identity
of children who have been deprived of one or more elements of this right are
effactive, raoid and inexpensive

a1

Legislation conceming legal

roceedings in whi i i i
be eviewtd (o soas L p s in which children are parties or witnesses should

The confidentiality of the identity of the child is adequately protected
* The child has a right to a i
. . Ppropriate legal and social counsell;
information about the nature and course of the proceedings 7 end o
* Children are protected, to the extent
cmao.:m accused of violating their rights
questioning or interrogation

possible, from direct confrontation with
and from hostile, insensitive or repetitive

Legislation concerning the right to a remedy should be reviewed with a view to:

* Ensuring that children whose ri

a remedy through procedure
accessible .

ghis have been violated have the right to pursue
s that are expeditious, fair, inexpensive and

Determining which type of legal or administrati
for ensuring this right, de
the parties responsible

mﬂww_,_:ﬂm that procedural norms concerning the representation of children in such
proceedings, m.sa safeguards concerning the use and control of compensation
.msmama to children, protect the best interests of the child

: ve procedure is most appropriate
pending on the nature of the violation and the identity of

Training and awareness

>o.=<amm designed to increase awareness of
children on the victims, as well as the rights a

appropriate procedures and practices for re
organized for:

the impact of violations of the rights of
& psychosocial needs of the victims and
specting and protecting their rights, should be

wm:io Mz_"oamsma officials, including customs and immigration officials and border
* Judges and prosecutors
¢ Medical personnel
*  Social workers

*  Journalists

Such programmes should include, inter alia,

. interviewi ildi
techniques for communicating with child victims. "9 Fenience-buiding




Rehabilitation programmes

Specialized programmes should be developed or strengthened, as necessary, to provide
medical and psychological rehabilitation to child victims of the most serious types of
violence, neglect and exploitation.

The creation of health services specifically designed to meet the needs of adolescents is
an important way of encouraging those who have been victims of violence, abuse and
exploitation to seek assistance.

Peer-counselling is a valuable means of providing victim-friendly assistance to the child
victims of certain types of violations, such as prostitution.

in countries where whole communities or large sectors of the population have suffered
trauma, in particular due to armed conflict, programmes invoiving community-based
paraprofessionals may be useful.

In many countries, national and international non-governmental organizations and
international agencies such as the International Committee of the Red Cross can play a
crucial role in providing technical and materiat support for rehabilitation programmes.

Social reintegration

Programmes should be developed and implemented to provide child victims who have
become separated from their families with such assistance as may be necessary in
returning to their families, if possible, or to the community. They should include:

+  Temporary shelter and assistance in reestablishing contact with the child’s family,
where necessary

+  Reinsertion into the school system, where possible, or enrolment in other
programmes designed to provide literacy and life skills and enhance self-esteem

+  Alternative income-generating activities, apprenticeships or livelihood training

Programmes to change the attitudes of families and the public towards child victims should
be designed and implemented, in particular for victims of sexual abuse and exploitation,
“since the stigmatisation of (such] children...is a serious obstacle to their rehabilitation and

reintegration”.”’
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The United Nations Children’s
Fund (UNICEF)

UNICEF, the United Nations Children's
Fund, is a global champion for children's
rights which makes a lasting difference by
working with communities and influencing
governments.

The UN Convention on the Rights of the
Child which sets out the right of all children
to reach their full potential is the foundation
of all its work. UNICEF's 7000 staff work in
157 countries and territories to fulfill
children's rights to health and nutrition;
education; emergency relief, protection;
and water and sanitation.

By working in partnership with others, from
governments and teachers to youth groups
and mothers, UNICEF is a driving force for
people throughout the world working to
ensure a better future for children.

The Inter-Parliamentary Union
(IPU)

Created in 1889, the Inter-Parliamentary
Union is the international organization that
brings together the representatives of
Parfiaments of sovereign States.

In March 2004, the Parliaments of 138
countries were represented.

The Inter-Parliamentary Union works for
peace and co-operation among peoples
with a view to strengthening representative
institutions.

To that end, it:

» fosters contacts, co-ordination and the
exchange of experience among
parliaments and parliamentarians of all
countries;

considers questions of international
interest and expresses its views on such
issues with the aim of bringing about by
parliaments and their members;
contributes to the defense and promotion
of human rights, which are universal in
scope and respect for which is an
essential factor of parliamentary
democracy and development;
contributes to better knowledge of the
working of representative institutions and
to the strengthening and development of
their means of action.

The Inter-Parliamentary Union shares the
objectives of the United Nations, supports
its efforts and works in close co-operation
with it.

It also co-operates with the regional inter-
parliamentary organisations as well as with
international, intergovernmental and non-
governmental organisations which are
motivated by the same ideals.
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